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CURRENT  STATUS  OF  THE  CONVENTION  ON 
THE  LAW  OF  THE  SEA 


THURSDAY,  AUGUST  11,  1994 

U.S.  Senate, 
Committee  on  Foreign  Relations, 

Washington,  DC. 

The  committee  met  at  10  a.m.,  in  room  S-118,  the  Capitol,  Hon. 
Claiborne  Pell  (chairman  of  the  committee)  presiding. 

Present:  Senators  Pell,  Murkowski,  and  Gregg. 

The  Chairman.  The  committee  will  come  to  order. 

I  apologize  for  the  smaller  room  than  usual,  but  we  have  some 
activity  on  the  floor  at  the  same  time  and  this  seemed  most  prac- 
tical. 

I  am  very  happy  to  welcome  our  witnesses  to  today's  hearing  on 
the  status  of  the  U.N.  Convention  on  the  Law  of  the  Sea.  As  I  am 
sure  everybody  in  this  room  is  aware,  the  United  States  recently 
signed  the  agreement  relating  to  the  implementation  of  part  XI.  As 
an  individual  who  has  had  a  long  personal  interest  in  and  involve- 
ment with  the  convention,  I  was  particularly  pleased  to  participate 
in  the  signing  ceremony  just  last  week  and  to  see  the  United  States 
finally  moving  toward  ratification  of  the  convention.  The  conven- 
tion itself  will  enter  into  force,  no  matter  what  we  do,  on  November 
16  of  this  year. 

As  both  a  maritime  and  a  coastal  nation,  our  country  has  vital 
interests  in  the  balance  of  interests  struck  in  the  convention.  For 
example,  the  convention's  provisions  on  freedom  of  navigation  are 
particularly  important  for  our  national  security.  The  Persian  Gulf 
war,  conflicts  in  Bosnia  and  other  regions  of  the  world,  together 
with  excessive  claims  to  jurisdiction  by  coastal  states,  underscore 
the  United  States'  security  interest  in  unimpeded  military  and 
commercial  sea  and  air  traffic.  The  United  States  has  many  other 
interests  in  the  convention  and  I  hope  we  will  discuss  some  of  these 
in  this  morning's  hearing. 

I  am  aware  that  not  everybody  is  convinced  of  the  merits  of  the 
convention  and  the  agreement  and  the  committee  will  hear  first 
from  one  of  those  skeptics.  Congressman  Jack  Fields.  Congress- 
man, a  warm  welcome.  The  floor  is  yours. 

STATEMENT  OF  HON.  JACK  FIELDS,  U.S.  REPRESENTATIVE 

FROM  TEXAS 

Representative  Fields.  Thank  you  very  much,  Senator.  I  will  be 
as  brief  as  possible.  If  I  could,  I  have  a  prepared  statement  I  would 
like  to  submit  for  the  record  along  with  some  other  materials. 

The  Chairman.  Certainly.  They  will  put  in  the  record  as  is. 

(1) 


Representative  Fields.  Thank  you  very  much,  Senator.  I  appre- 
ciate the  opportunity  to  testify  today  before  your  committee. 

Certainly  I  acknowledge  your  support  for  the  treaty  and  respect 
your  position,  but  reasonable  people  can  differ.  To  me  personally 
the  treaty  is  fatally  flawed.  This  treaty  is  written  I  think  for  the 
benefit  of  third  world  developing  countries  and  not  for  the  benefit 
of  Americans. 

As  an  example,  I  totally  disagree  with  the  preamble.  I  do  not 
support  nor  do  I  believe  that  it  is  in  our  interest  to  create  or  par- 
ticipate in  this  new  international  economic  order.  I  do  not  support 
the  concept  of  the  common  heritage  of  mankind  and  I  do  not  feel 
that  I  am  a  citizen  of  the  world.  I  am  a  Texan.  I  am  an  American 
and  I  owe  my  allegiance  to  the  575,000  people  who  sent  me  here 
to  Washington.  To  me  my  575,000  constituents  lose  under  this  par- 
ticular treaty.  To  me  this  treaty  is  a  transfer  document  from  Amer- 
icans to  citizens  of  less  developed  countries. 

I  might  add  that  this  is  a  voluntary  transfer.  I  do  not  see  where 
we  are  getting  anything  that  we  do  not  already  have  from  this  par- 
ticular treaty.  To  me  we  are  transferring  American  tax  dollars.  We 
are  initially  going  to  fund  25  percent  of  this  international  seabed 
authority's  operating  budget. 

We  are  also  transferring  control  over  our  future  national  security 
as  it  relates  to  strategic  minerals  like  nickel,  copper,  cobalt,  and 
manganese.  Our  miners  will  have  to  compete  with  the  Enterprise, 
the  mining  arm  of  the  authority.  Look  at  what  our  miners  would 
have  to  do:  submit  all  of  their  proprietary  data,  submit  a  mining 
site  of  which  half  would  go  to  the  Enterprise,  and  train  the  person- 
nel of  the  Enterprise.  There  would  also  be  a  processing  fee  of 
$250,000,  an  undetermined  royalty  fee,  an  annual  fee,  and  I  think 
that  is  unfair. 

Look  at  what  I  think  is  still  a  mandatory  transfer  of  technology 
in  section  144.  Even  though  it  says  that  state  parties  "shall  cooper- 
ate," how  can  you  not  cooperate  if  you  want  your  mining  site  ap- 
proved? I  just  do  not  think  this  is  fair  to  American  ingenuity,  to 
American  enterprise.  I  do  not  see  where  we  are  getting  anything 
in  return. 

When  you  go  further  and  look  at  section  150,  which  creates  what 
I  think  is  a  strategic  minerals  cartel  protecting  developing  coun- 
tries from  adverse  economic  effects  for  reduction  to  their  export 
earnings,  I  have  to  ask  myself  a  question.  Is  this  in  my  constitu- 
ents' best  interests? 

Look  at  section  140  and  other  sections  where  they  talk  about 
people  who  have  not  yet  attained  foreign  independence  or  other 
self-governing  status.  Why  should  American  ingenuity  and  Amer- 
ican enterprise  or  American  tax  dollars  support  groups  of  national 
liberation  like  the  Irish  Republican  Army  who  could  qualify  under 
this  treaty.  I  just  do  not  see  how  we  justify  that  type  of  language 
in  a  treaty. 

David  Colson,  who  is  Deputy  Assistant  Secretary  of  State  for 
Oceans,  said  that  the  basic  flaws  of  the  treaty's  deep  seabed  mining 
regime  are  manifold.  While  I  think  that  is  a  good  statement  for  the 
State  Department,  it  is  certainly  understated.  This  treaty  is  fun- 
damentally flawed. 


Senator,  we  are  also  transferring  control  over  our  exclusive  eco- 
nomic zone.  We  may  be  required  under  sections  62  and  69  of  the 
treaty  to  allow  third  world  countries  to  fish  within  our  200-mile  ex- 
clusive economic  zone.  In  addition,  State  and  Federal  laws  could  be 
precluded  within  the  EEZ.  Moreover,  trade  sanctions  under  the 
Pelly  amendment  to  conserve  marine  resources  might  violate  the 
compulsory  dispute  mechanism  of  the  Law  of  the  Sea  Treaty. 

Just  in  total,  I  think  the  Law  of  the  Sea  Treaty  is  fundamentally 
flawed.  I  would  hope  that  this  treaty  would  not  be  ratified.  To  be 
quite  honest,  I  am  going  to  work  day  and  night  when  there  are  op- 
portunities in  the  House  to  defeat  any  opportunities  for  funding.  I 
plan  to  work  with  people  in  the  Senate  to  stop  ratification.  I  think 
this  is  not  in  the  best  interest  of  our  country. 

Again,  I  appreciate  the  opportunity  to  testify.  I  certainly  appre- 
ciate and  can  understand  your  support  of  the  treaty.  Again,  I  will 
say  with  what  I  began,  that  reasonable  people  can  differ. 

[The  prepared  statement  of  Representative  Fields  follows:] 

Prepared  Statement  of  Representative  Fields 

Mr.  Chairman,  Senator  Helms,  and  distinguished  members  of  the  Committee,  I 
appreciate  the  opportunity  to  testify  before  you.  I  know  that  the  Chairman  has  long 
had  an  interest  in  the  Law  of  the  Sea  Treaty  (LOST),  and  judging  from  his  state- 
ment in  the  Congressional  Record  of  July  28,  he  is  also  one  of  its  most  ardent  sup- 
porters. 

However,  I  am  here  to  present  another  side  of  the  Law  of  the  Sea  Treaty  debate. 
I  believe  the  Treaty,  even  as  amended,  will  provide  the  nations  of  the  Third  World 
with  preferential  treatment,  while  penalizing  industrialized  nations  like  the  United 
States.  The  Law  of  the  Sea  Treaty  will  gravely  undermine  the  free  enterprise  sys- 
tem and  will  harm  U.S.  economic  and  security  interests.  I  would  like  to  outline  just 
a  few  of  the  reasons  why  the  Law  of  the  Sea  Treaty  is  fundamentally  flawed: 

1.  Nickel,  copper,  cobalt,  and  manganese  lie  on  the  deep  seabed,  outside  the  juris- 
diction of  any  country.  While  large-scale  seabed  mining  is  some  years  away,  the  U.S. 
is  dependent  on  potentially  unstable  foreign  suppliers  for  many  of  these  minerals, 
which  are  crucial  to  our  national  security  and  national  economic  security.  Rather 
than  take  the  position  that  deep  seabed  resources  are  open  to  use  by  any  nation 
possessing  the  desire  and  technology  to  take  them,  the  Law  of  the  Sea  Treaty  classi- 
fies these  resources  as  the  "common  heritage  of  mankind"  and  establishes  an  inter- 
national regime  designed  to  ensure  that  the  world's  undeveloped  countries  will  be 
the  primary  beneficiaries  of  deep  seabed  mining. 

2.  The  Law  of  the  Sea  Treaty  will  be  administered  by  a  U.N.  International  Seabed 
Authority  which  will  be  dominated  by  undeveloped  countries.  Those  countries,  none 
of  which  possesses  the  technology  to  mine  the  seabed,  will  be  required  to  approve 
all  mining  applications,  among  their  other  critical  duties.  In  the  Authority,  the  U.S. 
will  have  only  a  single  vote,  and  we  will  have  no  veto.  However,  the  U.S.  will  be 
required  to  provide  25  percent  of  the  start-up  funding  for  the  Authority  and  its 
bloated  bureaucracy.  That  bureaucracy  will  eventually  include  an  Assembly,  a  36- 
member  Council,  a  Secretariat,  the  Enterprise,  a  15-member  Economic  Planning 
Commission,  a  15-member  Legal  and  Technical  Commission,  a  15-member  Finance 
Committee,  the  International  Tribunal  for  the  Law  of  the  Sea,  a  Sea-Bed  Dispute 
Chamber,  and  a  21-member  Commission  on  the  Limits  of  the  Continental  Shell,  all 
of  which  will  be  dominated  by  Third  World  countries.  According  to  a  recent  Wall 
Street  Journal  article,  the  United  Nations  has  estimated  that  the  Authority  alone 
could  cost  between  $41  and  $51  million  annually,  in  addition  to  start-up  costs  of  be- 
tween $104  and  $225  million.  At  a  time  when  we  are  being  forced  to  cut  back  in 
our  own  domestic  spending,  can  we — and  should  we — agree  to  make  these  new  fi- 
nancial commitments  in  the  international  arena?  I  think  not. 

3.  The  Law  of  the  Sea  provides  for  the  establishment  of  the  Enterprise,  the  seabed 
mining  arm  of  the  Authority,  which  will  operate  in  direct  competition  with  countries 
and  private  mining  concerns.  Although  several  improvements  have  been  negotiated 
regarding  the  Enterprise's  preferred  status  under  the  Law  of  the  Sea  Treaty,  the 
Enterprise  will  have  significant  competitive  advantages.  For  example,  for  each  min- 
ing site  they  seek  to  develop,  miners  will  be  forced  to  donate  half  tne  fully  surveyed 
mining  site.  Miners  will  be  permitted  to  develop  the  relinquished  site  through  a 


joint  venture  with  the  Enterprise,  which  may  force  miners  to  divulge  technology  and 
trade  secrets  to  the  Enterprise,  the  Authority,  and  indirectly,  to  tne  nations  of  the 
Third  World.  Miners  also  would  be  required  to  train  Enterprise  personnel,  which 
could  also  threaten  technological  secrets. 

4.  The  Law  of  the  Sea  Treaty  provides  for  international  revenue  sharing  from  the 
exploitation  of  resources  taken  from  the  deep  seabed,  as  well  as  oil  and  gas  taken 
from  the  extended  continental  shelf.  Revenues  will  be  targeted  not  only  for  the  coun- 
tries of  the  Third  World,  but  even  for  groups  of  national  liberation  like  the  PLO  and 
the  IRA.  Third  World  countries  will  be  exempt  from  paying  oil  and  gas  revenues. 
These  revenue-sharing  provisions  clearly  attenipt  to  implement  the  outmoded  con- 
cept of  the  New  International  Economic  World  Order  through  redistribution  of  glob- 
al wealth  from  industrialized  nations  to  the  Third  World.  While  the  State  Depart- 
ment believes  the  United  States  could  veto  such  a  distribution,  this  is  true  only  dur- 
ing the  initial  operations  of  the  Authority,  where  the  United  States  is  guaranteed 
a  seat  on  the  Finance  Committee.  After  the  Authority  becomes  self-sustaining  from 
revenues  from  seabed  mining  and  other  sources,  the  U.S.  could  lose  that  position. 

5.  The  U.S.  and  its  allies  in  the  industrialized  world  will  forever  be  grossly  under- 
represented  in  the  executive  chamber  of  the  Authority,  the  Council.  Although  this 
inequity  has  been  somewhat  softened  by  the  concept  of  chambered  voting — where 
investors,  consumers,  producers,  and  developing  countries — countries  chosen  based 
on  equitable  geographic  distribution  each  have  a  voting  bloc — the  four  chambers 
continue  to  be  dominated  by  Third  World  and  former  Communist-bloc  countries. 
Any  one  of  the  four  chambers,  by  a  majority  vote,  will  be  able  to  stop  any  proposal 
before  the  Council.  In  fact,  under  the  chambered  voting  procedure  adopted  for  the 
Council,  U.S.  interests  could  be  imperiled  by  as  few  as  11  developing  countries. 

6.  The  Law  of  the  Sea  Treaty  will  establish  an  Economic  Assistance  Fund  to  aid 
only  Third  World  countries  affected  by  the  production  of  seabed  minerals.  The  Fund 
will  be  capitalized  through  payments  from  miners  and  "voluntary"  contributions 
from  industrialized  nations. 

7.  Despite  the  State  Department's  statements  to  the  contrary,  the  Law  of  the  Sea 
Treaty  does  not  guarantee  U.S.  miners  access  to  the  seabed,  even  though  those  min- 
ers have  been  in  the  forefront  of  the  seabed  mining  industry  and  have  invested  bil- 
lions of  dollars  in  developing  mine  sites  and  technologies.  These  miners  already 
have  U.S.-issued  mining  licenses  which  expire  in  1999.  The  Council's  chambered 
voting  process  means  that  the  United  States  will  not  be  able  to  force  positive  action, 
such  as  the  approval  of  an  exploration  or  development  plan  of  a  U.S. -sponsored 
miner. 

8.  In  addition  to  the  fees  and  taxes  paid  by  U.S.  miners  to  the  Federal  Gfovem- 
ment  under  domestic  law,  American  mining  concerns  will  have  to  pay  $250,000  to 
the  Authority  for  each  exploration  or  production  application.  They  will  be  required 
to  make  annual  royalty  payments,  and  will  possibly  have  to  make  other  payments, 
such  as  production  fees,  llie  payments  will  be  used  to  support  the  miners'  direct 
competitor,  the  Enterprise;  finance  the  Economic  Assistance  Fund  to  benefit  only 
Third  World  countries;  and  pay  nations  who  have  no  investment  in  seabed  mining. 
To  compound  these  dangers,  many  of  the  financial  details  of  contracts  for  seabed 
mining  have  been  left  to  the  International  Sea  Bed  Authority  to  decide  based  on 
ill-defined  principles.  This  arrangement  is  not  conducive  to  increasing  investment 
in  seabed  mining. 

9.  The  Law  of  the  Sea  Treaty  affords  U.S.  miners  no  guarantee  of  due  process. 
All  disputes  would  be  carried  out  through  the  State  Department  in  the  International 
Tribunal  for  the  Law  of  the  Sea,  or  the  Sea-Bed  Disputes  Chamber — neither  of 
which  would  guarantee  the  United  States  a  seat.  To  make  matters  worse,  the  Unit- 
ed States  would  have  no  right  to  challenge  discretionary  acts  of  the  Authority  before 
the  Chamber. 

10.  The  Law  of  the  Sea  Treaty  does  not  define  "marine  scientific  research",  and 
the  United  States  would  be  hard-pressed  to  prohibit  other  countries  from  conducting 
"research"  projects  off  our  coasts.  Also,  U.S.  scientists  would  be  required  to  give 
prior  notice  not  only  to  countries  bordering  the  ocean  area  in  which  they  wish  to 
do  research,  but  to  neighboring  land-locked  nations  as  well.  Furthermore,  American 
scientists  would  be  required  to  give  those  countries  an  opportunity  to  participate  in 
the  research  projects  and  to  share  the  resulting  information. 

11.  The  full  extent  of  the  U.S.  outer  continental  shelf  will  be  determined  by  the 
Third  World-dominated  Commission  on  the  Limits  of  the  Continental  Shelf 

12.  State  and  Federal  laws  inconsistent  with  the  terms  of  the  Law  of  the  Sea 
Treaty  would  be  preempted  by  the  Treaty.  Moreover,  the  Law  of  the  Sea  Treaty 
would,  in  many  instances,  supercede  other  international  agieements  on  maritime 
matters.  The  Law  of  the  Sea  Treaty  also  inserts  the  Third  World-dominated  Inter- 
national Tribunal  on  the  Law  of  the  Sea  into  all  maritime  disputes.  No  one  has  ade- 


quately  reviewed  this  preemptive  effect,  even  though  the  State  Department — when 
it  signed  the  seabed  mining  agreement  on  July  29 — bound  the  United  States  to  the 
Treaty's  terms.  This  erosion  of  U.S.  sovereignty  could  have  serious,  and  unforeseen, 
effects.  Environmental  groups,  for  example,  are  concerned  that  the  possibility  of 
trade  sanctions  under  the  Pelly  amendment  to  conserve  marine  resources  might  vio- 
late the  compulsory  dispute  resolution  mechanism  of  the  Law  of  the  Sea  Treaty.  In 
addition.  Article  236  of  the  Treaty  excludes  military  vessels  and  aircraft  from  the 
Treaty's  environmental  provisions — but  that  position  is  inconsistent  with  U.S.  law 
on  plastic  pollution  and  oil  spills. 

13.  When  the  United  States  signed  the  seabed  mining  agreement  on  July  29,  we 
committed  ourselves  to  the  terms  of  the  Law  of  the  Sea  Treaty  for  up  to  four  years — 
even  if  the  Senate  never  ratifies  the  Treaty.  This  may  violate  the  State  Department 
Basic  Authorities  Act  of  1956  (22  U.S.C.  2672).  The  State  Department  notes  that 
the  seabed  mining  agreement  'vill  apply  consistently  with  U.S.  seabed  mining  law; 
however,  the  deep  seabed  mining  statute  expires  in  50  days,  the  Administration  op- 
poses funding  it,  and  the  statute  does  not  appear  to  provide  a  mechanism  for  spon- 
soring miners  to  participate  in  the  Law  of  tne  Sea  Treaty  mining  regime.  To  make 
matters  worse,  U.S.  miners  must  participate  in  the  new  regime  in  order  to  preserve 
their  claims,  even  if  the  United  States  never  ratifies  the  Treaty,  and  that  will  create 
legal  chaos. 

14.  Finally,  we  must  realize  that  the  Law  of  the  Sea  Treaty  will  serve  as  a  ter- 
rible example  for  other,  future  international  agreements,  such  as  one  to  regulate  the 
use  of  outer  space. 

This  is  far  from  an  exhaustive  list  of  the  Law  of  the  Sea  Treat/s  deficiencies,  and 
any  of  these  major  defects  should  be,  individually,  sufficient  to  prevent  us  from  even 
considering  the  Treaty's  ratification.  What  do  we  gain  by  ratifying  the  Treaty?  I  say 
nothing. 

Proponents  have  argued  that  the  navigation  freedoms  recognized  in  the  Treaty 
are  crucial  to  U.S.  national  security.  However,  the  United  States  has  recognized  the 
Treaty's  non-seabed  mining  provisions  represent  customary  international  law  and 
have  acted  accordingly.  For  example.  President  Reagan  declared  a  200-mile  Exclu- 
sive Economic  Zone  and  a  12-mile  territorial  sea  consistent  with  the  Treaty.  In  addi- 
tion, the  Department  of  Defense  has  a  very  successful  U.S.  Freedom  of  Navigation 
Program  to  preserve  transit  and  overflight  rights. 

More  importantly,  according  to  Navy  officials  who  testified  before  the  Merchant 
Marine  and  Fisheries  Committee  in  April,  the  United  States  has  never  been  denied 
access  to  any  strategic  strait  or  other  waterway.  In  fact,  there  are  only  a  very  small 
number  of  straits  of  strategic  interest  to  the  United  States,  and  very  few  of  the 
countries  that  control  those  straits  have  ratified  the  Treaty. 

Another  argument  in  favor  of  the  Law  of  the  Sea  Treaty  is  the  benefit  of  the  Trea- 
ty's provisions  protecting  transit  passage  for  commercial  shipping.  Ninety-six  per- 
cent of  international  trade  with  the  United  States  is  carried  on  foreign-flag  ships, 
and  I  note  that  the  majority  of  vessels  which  are  involved  in  U.S.  trade — container 
ships,  dry  bulk  carriers,  cruise  ships,  oil  tankers — are  flagged  under  countries  which 
have  not  ratified  this  treaty.  Moreover,  few  nations  are  likely  to  interfere  with  com- 
mercial trade  because  they  have  far  more  to  gain  economically  from  allowing  unre- 
stricted passage. 

The  U.S.  has  protected  its  interests  for  200  years  without  a  comprehensive  Law 
of  the  Sea  Treaty;  it  has  done  so  by  negotiating  agreements  addressing  problems 
affecting  marine  resources  or  in  specific  geographic  areas.  We  are  already  party  to 
more  than  50  international  agreements  regulating  marine  pollution,  fisheries,  sub- 
marine cable,  marine  research,  naval  rights  during  times  oi  war,  the  high  seas,  the 
territorial  sea,  the  contiguous  zone,  ana  the  continental  shelf.  As  the  world's  pre- 
eminent naval  power,  our  right  to  transit  the  seas  is  not  subject  to  serious  chal- 
lenge. Our  seabed  mining  industry  is  protected  under  domestic  law  and  through 
agreements  with  other  countries  that  recognize  our  rights  to  mine  these  important 
mineral  resources.  In  short,  to  quote  a  recent  editorial,  "the  Law  of  the  Sea  Treaty 
is  a  solution  in  search  of  a  problem". 

President  Reagan  was  right  in  rejeciing  the  proposed  treaty  in  1983  and  the  Sen- 
ate should  reject  it  today.  Not  a  single  industrialized  country  has  ratified  the  Law 
of  the  Sea  Treaty  in  11  years  and  even  Russia  has  voiced  its  opposition;  does  that 
country  know  something  we  don't?  I  am  confident  that  once  a  full  debate  is  heard 
on  this  agreement,  the  U.S.  will  again  reject  this  fatally  flawed  Law  of  the  Sea 
Treaty. 

Thank  you  again  for  the  opportunity  to  present  my  views.  I  also  have  several  arti- 
cles and  papers  I  would  like  to  have  included  in  the  record  which  echo  many  of  the 
points  I  have  made  today,  and  I  would  be  happy  to  answer  any  questions  you  may 
nave. 


The  Chairman.  In  that  you  are  quite  correct.  I  appreciate  your 
views.  They  are  a  matter  of  record.  The  statement  will  appear  in 
full  in  the  record. 

Representative  Fields.  Thank  you  very  much. 

The  Chairman.  Thank  you  very  much  for  being  with  us. 

I  would  turn  now  to  Senator  Gregg. 

Senator  Gregg.  At  first  I  want  to  thank  the  chairman  for  hold- 
ing the  hearing.  I  certainly  thank  Congressman  Fields  for  being 
here. 

I  was  just  wondering,  Congressman,  if  you  could  go  into  a  little 
more  depth  on  the  fact  that  the  200-mile  fishing  rights  would  be 
impacted  by  this  treaty.  That  has  a  big  impact  on  those  of  us  who 
are  coastal  States. 

Representative  Fields.  You  go  to  the  text  of  the  treaty  itself  in 
article  62.  The  language  is:  "The  state  shall  determine  its  capacity 
to  harvest  the  living  resources  of  the  exclusive  economic  zone. 
Where  the  coastal  state  does  not  have  the  capacity  to  harvest  the 
entire  allowable  catch,  it  shall  give  other  states  access  to  the  sur- 
plus of  the  allowable  catch." 

Or  article  69:  "Landlocked  states  have  the  right  to  participate  on 
an  equitable  basis  in  the  exportation  of  an  appropriate  part  of  the 
surplus  of  the  living  resources  of  the  EEZ's  of  coastal  states." 

Furthermore,  section  69  says:  "When  the  harvesting  capacity  of 
the  coastal  state  approaches  the  point  which  would  enable  it  to 
harvest  the  total  allowable  catch  of  the  living  resources  in  its  EEZ, 
the  coastal  state  shall  cooperate  in  establishment  of  equitable  ar- 
rangements to  allow  for  participation  of  developing  landlocked 
states  of  the  same  subregion  or  region  of  the  exportation  of  the  liv- 
ing resources  of  the  EEZ  of  coastal  states." 

Now,  what  exactly  does  this  mean.  Some  of  the  environmental 
groups  have  asked  what  it  means.  These  sections  talk  primarily 
about — I  would  interpret  this  to  be  fishing  and  other  usage  within 
the  EEZ,  but  you  also  have  language  in  here  that  allows  scientific 
research  within  the  EEZ.  In  other  words,  it  takes  away  our  ability 
to  control  what  is  most  precious  to  us. 

Senator  GREGG.  As  I  looked  at  that  language,  if  you  presume — 
and  I  think  the  argument  can  be  made  and  would  be  made — and 
I  do  not  know  how  many  different  tribunals  we  would  have  to  go 
through  on  it — that  this  would  allow  fishing  within  the  200-mile 
zone.  The  definition  of  what  is  harvestable  becomes  critical. 

Now,  in  the  New  England  region  right  now  we  are  going  through 
a  very  significant  retraction  on  the  amount  of  harvesting  that  can 
occur.  In  fact,  it  has  been  dramatically  cut  back  as  a  result  of  our 
decision  by  people  who  were  in  charge  of  the  Commission  for  Land 
and  Fisheries  that  there  had  to  be  a  reduction  in  the  amount  of 
fishing  going  on,  but  there  is  still  a  lot  of  harvestable  fish  out 
there. 

Arguably,  it  would  seem  to  me  that  somebody  could  assert  a 
right  under  this  treaty,  come  in,  and  harvest  the  fish  which  are  not 
being  harvested  because  we  are  trying  to  build  up  the  fishing 
stocks. 

Representative  Fields.  That  is  absolutely  correct.  Also  it  should 
be  pointed  out  to  the  gentleman  that  State  and  Federal  laws  could 


be  precluded,  and  instead  you  would  have  to  go  to  the  dispute 
mechanism  built  into  the  bureaucracy  of  this  particular  treaty. 

Senator  Gregg.  To  the  extent  that  there  is  an  income  transfer 
here  from  the  developed  nations  to  the  undeveloped  nations  for  ac- 
tivities that  the  developed  nations  undertake  and  businesses  with- 
in the  developed  nations  are  capable  of  doing  businesses  the  unde- 
veloped nations  are  not  through  the  enterprise  or  just  through  the 
mechanisms  of  the  fee  situation,  what  do  you  calculate  that  to  be? 
Do  you  have  any  idea  of  how  much  of  the  value  is  transferred  of 
what  is  generated? 

Representative  Fields.  You  know  what  the  application  fee  is: 
$250,000.  I  do  not  think  there  has  been  a  royalty  fee  established 
yet.  That  is  yet  to  be  decided. 

It  is  important  to  point  out  we  have  one  vote.  We  do  not  have 
a  veto.  They  have  now  gone  to  the  concept  of  chambered  voting 
where,  in  essence,  one  of  the  four  chambers  could  block  an  action 
or  could  create  a  scenario  where  there  could  be  an  even  more  mas- 
sive income  transfer. 

But  also  I  point  out  to  the  gentleman — I  do  not  think  he  was 
here  when  I  made  this  statement — that  as  I  interpret  article  144, 
you  have  put  back  in  this  treaty  what  in  essence  amounts  to  a 
mandatory  transfer  of  technology  and  training  of  personnel.  Our 
country  through  its  ingenuity  and  enterprise  has  gone  out  and  cre- 
ated the  technology  that  allows  us  to  mine  in  the  deep  seabed. 

Now,  it  does  not  say  here  this  is  mandatory,  but  you  have 
"shalls."  The  authority  shall  acquire  technology  and  promote  and 
encourage  the  transfer  to  developing  states.  >Jow,  if  you  are  going 
to  the  authority  to  get  approval  to  mine,  you  are  going  to  transfer 
the  technology. 

Senator  Gregg.  And,  of  course,  when  you  look  at  countries  like 
the  United  States,  the  cutting  edge  that  we  have  in  international 
competition  is  technology  over  people. 

Representative  Fields.  And  also  there  is  a  national  security  in- 
terest here.  If  you  look  at  where  you  find  some  of  the  strategic  min- 
erals that  I  mentioned  earlier,  they  are  in  very  unstable  areas  of 
the  world.  So,  there  is  a  national  security  interest  in  us  being  able 
to  have  unfettered  access. 

I  think  the  point  that  we  should  make  is  that  for  the  existence 
of  our  country,  we  have  to  have  the  ability  to  dictate  our  future  and 
to  assure  our  own  national  security.  This  treaty  precludes  us  in  my 
view  from  being  able  to  predict  and  maintain  the  future  destiny  of 
this  country.  I  do  not  see  where  we  are  getting  anything  in  return. 

Senator  Gregg.  What  are  your  thoughts  relative  to  the  need  for 
ratification  of  this  in  light  of  the  fact  that  it  has  been  signed? 

Representative  Fields.  I  do  not  think  it  needs  to  be  ratified.  If 
you  take  the  possible  disputes  that  you  have  in  the  ocean,  you 
could  create  a  small  dispute  entity  with  the  nations  that  are  likely 
to  be  in  that  area.  In  terms  of  navigational  issues,  we  have  not 
really  had  a  problem.  In  fact,  we  had  testimony  in  our  committee 
that  there  had  not  been  a  problem  in  terms  of  navigation.  It  is 
hard  to  say  that  there  is  a  defense  need.  So,  I  do  not  think  there 
should  be  ratification.  I  think  that  this  is  a  transfer  document.  The 
American  people  have  everything  to  lose  and  I  see  nothing  to  gain. 

Senator  Gregg.  Thank  you. 
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The  Chairman.  Thank  you  very  much  for  being  with  us. 

Representative  Fields.  Thank  you,  Senator.  Thank  you  for  hav- 
ing me. 

The  Chairman.  We  now  call  the  panel  before  us  with  Ambas- 
sador Colson,  Deputy  Assistant  Secretary  for  Oceans,  Department 
of  State;  Mr.  John  McNeill,  Senior  Deputy  General  Counsel  for 
International  Affairs  and  Intelligence;  Rear  Admiral  Bill  Center, 
Deputy  Director  for  International  Negotiations  from  the  JCS,  Joint 
Chiefs  of  Staff;  and  Rear  Admiral  John  Shkor,  Chief  Counsel,  U.S. 
Coast  Guard.  Ambassador  Colson  will  lead  off. 

I  am  very  glad  that  you  all  are  here.  I  would  add  that  sitting  at 
the  table  will  be  Karen  Davidson  and  Wes  Scholz  who  are  also  here 
to  give  information  when  asked.  The  witnesses  statements  will  be 
inserted  in  the  record  in  full  as  if  read.  They  hopefully  can  be  ab- 
breviated so  we  can  answer  some  of  the  major  questions. 

STATEMENT  OF  HON.  DAVID  COLSON,  DEPUTY  ASSISTANT 
SECRETARY  FOR  OCEANS,  DEPARTMENT  OF  STATE;  ACCOM- 
PANIED BY  WES  SCHOLZ,  DIRECTOR,  OFFICE  OF  INTER- 
NATIONAL  COMMODITIES,  BUREAU  OF  ECONOMIC  AND 
BUSINESS  AFFAIRS,  DEPARTMENT  OF  STATE 

Ambassador  Colson.  Thank  you  very  much,  Mr.  Chairman.  I  am 
very  happy  to  be  here  today  on  behalf  of  the  administration  to  tes- 
tify on  behalf  of  the  amended  Law  of  the  Sea  Convention.  I  would 
like  to  emphasize  that  word  "amended."  I  am  being  quoted  even  by 
Congressman  Fields  with  respect  to  statements  made  previously 
about  the  unamended  Law  of  the  Sea  Convention,  and  I  think  we 
all  agreed  that  it  was  fundamentally  flawed.  The  question  is 
whether  we  have  fixed  the  convention's  part  XI  which  pertains  to 
deep  seabed  mining. 

The  Chairman.  Excuse  me  for  interrupting,  but  the  whole  treaty 
was  not  flawed.  It  was  part  XI  that  was  flawed. 

Ambassador  Colson.  Part  XI  was  flawed  and  we  have  certainly 
from  the  Reagan  administration  forward  into  this  administration 
carried  that  position,  that  part  XI  was  flawed.  It  needed  to  be 
fixed,  and  we  believe  that  it  has  been  fixed  in  accordance  with  the 
standards  that  we  set  in  1982  as  to  the  kind  of  deep  seabed  mining 
regime  that  the  United  States  was  prepared  to  support  at  that  time 
and  now. 

Every  administration  from  the  Nixon  administration  forward  has 
sought  a  widely  acceptable  Law  of  the  Sea  Convention,  a  constitu- 
tion for  the  world's  ocean  that  sets  out  how  we  would  fish  in  the 
oceans,  how  we  would  develop  its  energy  and  mineral  resources, 
how  we  would  protect  the  marine  environment,  how  we  would  navi- 
gate on  and  over  and  under  those  oceans,  and  that  would  create 
a  balance  between  the  right  of  a  coastal  state  like  the  United 
States  that  has  a  real  interest  in  our  offshore  resources  and  in  our 
coastal  environment,  how  we  would  protect  those  interests  while  at 
the  same  time  balancing  that  with  our  interests  in  global  mobility 
for  our  naval  forces  and  for  our  commercial  shipping  enterprises. 

We  have  sought  that  for,  lo,  these  many  years,  more  than  20 
years,  and  it  was  the  United  States  and  the  Soviet  Union  working 
together  in  the  1960's  that  induced  the  creation  of  the  third  U.N. 
Conference  on  the  Law  of  the  Sea. 


We  worked  hard  during  the  1970's  and  we  came  very  close  at 
that  time  to  having  a  complete  package  that  the  United  States 
fully  supported  at  tne  end  of  the  Carter  administration,  but  even 
that  administration  admitted  that  the  deep  seabed  mining  part  of 
the  convention  needed  to  be  fixed. 

When  the  Reagan  administration  took  office,  it  reviewed  the  con- 
vention and  it  decided  that  all  of  the  rest  of  the  convention  was  ac- 
ceptable to  the  United  States  and  that  we  would  try  to  fix  the  deep 
seabed  mining  part  of  the  convention.  We  tried  during  the  Reagan 
administration  in  the  first  year  and  a  half.  We  did  not  succeed,  and 
the  convention  was  voted  in  over  the  objections  of  the  United 
States. 

But  even  the  Reagan  policy  of  1983  said  that  we  will  accept  and 
act  in  accordance  with  the  balance  of  interests  contained  in  other 
parts  of  that  convention  and  we  will  continue  to  try  to  fix  the  deep 
seabed  mining  part  of  the  convention,  and  that  we  have  done. 

Our  decision  in  1982  not  to  sign  the  convention  did  not  represent 
a  denial  of  the  need  for  an  international  system — and  I  want  to 
stress  that,  an  international  system — to  regulate  and  to  provide  for 
the  rational  management  of  the  mining  of  deep  seabed  minerals  be- 
yond national  jurisdiction.  We  are  talking  about  the  mining  prac- 
tice outside  the  jurisdiction  of  any  country.  Nor  did  that  decision 
in  1982  represent  an  abandonment  of  the  United  States'  interest 
in  having  a  universal  convention  on  the  Law  of  the  Sea. 

Our  signature  on  July  29  of  an  agreement  that  fixes  our  prob- 
lems does  not  represent  a  change  in  any  way  of  United  States  pol- 
icy. What  it  does  really  is  represent  a  success  of  United  States 
ocean  policy.  We  have  prevailed  after  20  years  of  hard  work  in 
achieving  a  convention  that  we  believe  is  acceptable. 

This  convention  is  fundamentally  important  in  that  it  strikes  an 
appropriate  balance  between  coastal  state  interests  and  our  inter- 
ests in  using  the  oceans  to  navigate  on,  over,  and  under.  This 
means  for  us  the  right  to  control  activities  off  our  coasts  to  protect 
our  resources  and  environmental  interests  as  a  coastal  state  while 
preserving  our  rights  in  global  mobility  for  our  military  and  com- 
mercial shipping  interests. 

The  balance  that  was  struck  by  the  convention  serves  our  inter- 
ests well.  This  was  recognized  in  1983  in  President  Reagan's  ocean 
policy  statement  when  we  did  say  that  we  would  act  in  accordance 
with  that  balance. 

Our  problem  has  always  been  with  the  deep  seabed  mining  provi- 
sions and  we  have  always  said  that  we  needed  an  international 
system  to  regulate  deep  seabed  mining.  That  is  what  the  law  of  the 
United  States,  the  Deep  Seabed  Hard  Mineral  Resources  Act,  says 
that  we  are  trying  to  achieve.  The  system  that  is  created  by  that 
statute  is  an  interim  system  leading  to  a  call  for  a  global  conven- 
tion. 

We  need  an  international  system  because  even  today  as  many  as 
15  countries  already  have  entities  of  some  character  involved  in 
deep  seabed  mining  in  some  way.  We  said  the  original  system 
would  not  work  in  1982.  It  would  not  work.  We  were  isolated  for 
a  while.  Shortly  the  Germans  and  the  United  Kingdom  came  with 
us.  Thereafter  all  of  the  rest  of  the  industrialized  countries  refused 
to  ratify  the  convention. 
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So,  we  really  won  the  day,  if  you  will,  in  convincing  the  inter- 
national community  that  part  XI,  as  it  was  created  in  the  late 
1970's  and  early  1980's,  was  a  flawed  text  and  that  we  needed  to 
have  it  fixed  if  there  was  to  be  an  international  system  that  the 
entire  world  could  agree  on. 

The  system  that  has  now  been  created  in  the  agreement  that  was 
signed  just  a  few  days  ago  in  New  York.  It  has  replaced  the  large 
and  costly  bureaucracy  that  everybody  is  so  concerned  about  with 
a  very  scaled  back  evolutionary  approach  to  the  creation  of  an  ad- 
ministrative structure.  The  United  States  will  sit  on  something 
that  is  called  the  Finance  Committee  that  will  operate  by  consen- 
sus that  will  make  the  decisions  about  whether  or  not  this  bureauc- 
racy should  expand.  We  will  have  a  veto,  if  you  will,  because  it  is 
a  consensus  decision  on  the  structure  of  the  administrative  compo- 
nents of  the  system. 

The  international  operating  arm,  the  Enterprise  that  everyone 
seems  to  be  so  concerned  about,  really  has  no  competitive  advan- 
tages over  private  miners.  It  will  only  operate  as  a  joint  venture 
and  it  will  only  operate  if  it  is  so  decided  by  a  vote  of  the  council, 
again  a  voting  system  in  which  the  United  States  along  with  two 
otner  allies  will  be  able  to  exercise  a  controlling  voice.  It  has  no 
funding  advantages.  It  has  no  technology  transfer  advantages. 

The  review  conference  that  we  were  very  concerned  about  in 
1982  is  gone.  The  production  limitations  that  we  were  concerned 
about  are  gone.  The  mandatory  technology  transfer  provisions  are 
gone.  Our  miners'  rights  are  grandfathered  into  the  system.  The 
annual  $1  million  fee  that  was  set  out  in  the  convention  is  gone. 
We  have  a  voting  system  that  is  entirely  commensurate  with  the 
United  States'  influence  and  our  interests. 

Critics  are  quite  insistent  in  promoting  the  notion  that  any  reve- 
nue that  may  be  generated — and  of  course,  it  is  going  to  be  a  long 
time  before  any  revenue  is  going  to  be  generated  from  deep  seabed 
mining — might  go  to  a  national  liberation  movement.  Well,  it  is 
perhaps  conceivably  possible  that  after  the  administrative  costs  of 
all  of  this  have  been  paid  for  and  after  revenues  have  been  gen- 
erated and  distributed  to  member  states,  that  some  of  those  reve- 
nues might  be  left  over  to  do  something  else.  But  in  that  decision, 
again,  it  will  be  a  consensus  decision  and  the  United  States  will 
have  to  join  any  consensus  about  how  those  revenues  are  distrib- 
uted. 

Critics  say  that  the  system  discriminates  against  the  United 
States.  Again,  it  is  hard  to  see  how  that  is  so.  There  is  no  advan- 
tage for  the  Enterprise.  There  is  no  advantage  for  any  other  coun- 
try. Everybody  is  going  to  be  on  a  level  playing  field.  Our  mine 
sites  are  grandfathered  into  the  system  and  so  we  are  on  the  same 
level  of  competition  as  other  countries  that  have  mine  sites.  The 
approval  for  mining  plans  is  essentially  automatic  in  the  structure 
that  has  been  developed. 

Critics  also  say  that  the  system  that  has  been  created  is  anti- 
thetical to  business  interests.  They  point  often  to  the  one-time 
$250,000  application  fee.  Again,  that  is  certainly  a  lot  of  money  to 
me  personally,  but  to  these  large  multinational  corporations  that 
are  interested  in  deep  seabed  mining  that  are  going  to  have  to  in- 
vest millions  and  millions  and  millions  of  dollars,  if  they  are  really 
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interested  in  this,  a  $250,000  fee  is  hardly  a  large  amount  of 
money.  Further,  most  of  that  fee  is  going  to  be  reimbursable  be- 
cause our  companies  will  have  largely  already  gone  through  all  of 
the  application  process  in  their  own  applications  to  NOAA. 

So,  we  do  not  see  any  advantage  for  the  Enterprise.  There  is  no 
obligation  to  transfer  technology,  and  there  are  no  production  lim- 
its. It  is  hardly  a  system  that  is  antithetical  to  business  interests. 

Finally,  we  are  hearing  criticism  that  there  are  no  other  states 
that  are  really  with  us.  That  is  not  true.  47  States  have  signed  the 
amending  agreement.  84  percent  of  the  world's  GNP  is  represented 
by  those  47  states  that  have  signed  the  agreement  already.  All  of 
the  G7  countries  have  signed  the  agreement.  21  of  25  OECD  coun- 
tries have  signed  the  agreement,  and  all  but  two  of  our  NATO  al- 
lies have  signed  the  agreement. 

This  agreement  at  this  time  is  going  to  work  and  the  inter- 
national community  is  rallying  around  it.  Germany,  one  of  our 
partners  in  this  process  that  stood  with  us  in  1982  and  refused  to 
sign  the  convention,  has  already  decided  that  they  will  ratify  even 
before  the  convention  enters  into  force  in  November.  Australia  is 
also  working  on  a  very  fast  timetable  for  ratification.  So,  the  indus- 
trialized countries  are  moving  quickly  toward  ratification. 

Finally,  Mr.  Chairman,  in  closing  I  would  just  like  to  say  one 
thing  about  the  comments  made  earlier  about  the  exclusive  eco- 
nomic zone.  We  certainly  believe  that  the  convention  is  entirely 
consistent  with  the  Magnuson  Act.  There  is  absolutely  nothing  in 
the  convention  about  allowing  other  states  entry  into  our  fisheries 
when  there  is  no  surplus  available.  The  structure  of  the  Magnuson 
Act,  of  course,  is  that  if  we  do  declare  surpluses,  if  we  do  decide 
there  is  a  surplus  available  for  fishing  in  our  own  zone,  our  own 
law  requires  us  to  allocate  those  surpluses  to  other  countries.  So, 
it  is  a  question  of  whether  there  is  a  surplus  and  that  question  is 
not  subject  to  binding  dispute  settlement  under  the  convention.  So, 
I  really  do  not  believe  that  there  is  any  real  concern  that  somehow 
or  another  through  the  United  States'  membership  in  the  conven- 
tion that  we  would  be  required  to  allocate  resources  in  our  200-mile 
economic  zone  to  some  country  that  we  might  not  wish  to  allocate 
them  to. 

Further,  there  is  some  concern  that  we  would  allow  marine  sci- 
entific research  in  our  200-mile  zone.  But  that  is  our  policy.  We 
have  a  policy,  and  it  is  again  part  of  the  Reagan  1983  ocean  policy 
statement.  We  encourage  research  by  foreign  countries  in  our  200- 
mile  zone.  We  exercise  no  controls  over  them.  We  want  them  to  do 
research  in  our  200-mile  zone  to  find  out  what  is  there.  So,  while 
we  could  exercise  that  jurisdiction  under  the  convention,  the  Unit- 
ed States  has  always  had  a  policy  of  encouraging  research  off  our 
coast. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Ambassador  Colson  follows:] 

Prepared  Statement  of  Ambassador  David  A.  Colson 

Mr.  Chairman,  Members  of  the  Committee.  Thank  you  for  the  opportunity  to  tes- 
tify today  on  the  1982  United  Nations  Convention  on  the  Law  of  tne  Sea  I  am  ac- 
companied by  Mr.  Wes  Scholz  of  the  Department  of  State's  Bureau  of  Economic  and 
Business  Affairs,  who  was  our  chief  negotiator  on  the  recently  concluded  seabed 
mining  agreement. 
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I  am  pleased  to  report  that  an  agreement  reforming  the  seabed  mining  provisions 
(Part  XI)  of  the  Law  of  the  Sea  Convention  was  adopted  by  the  United  Nations  Gen- 
eral Assembly  on  July  28,  1994.  The  agreement,  entitled  the  Agreement  Relating 
to  the  Implementation  of  Part  XI  of  the  1982  United  Nations  Convention  on  the 
Law  of  the  Sea  of  December  10.  1982,  was  approved  by  an  overwhelming  majority 
of  the  members  of  the  United  Nations  and  opened  for  signature  the  following  day. 
Ambassador  Madeleine  Albright,  United  States  Permanent  Representative  to  the 
United  Nations,  signed  the  Agreement  for  the  United  States.  Forty-four  nations,  in- 
cluding the  United  Kingdom,  German  and  Japan,  for  example  have  joined  us  in 
signing  the  agreement.  Others  have  indicated  their  intention  to  sign  in  the  near  fu- 
ture. 

The  new  agreement  incorporates  legally  binding  changes  in  the  seabed  mining 

Srovisions  of  the  LOS  Convention  to  address  longstanding  United  States  objections, 
objections  to  the  Convention's  original  provisions  on  possible  development  of  min- 
erals from  the  deep  seabed  led  to  our  decision  in  1982  not  to  sign  tne  Convention 
at  that  time  and  have  deterred  all  major  industrialized  nations  from  adhering.  Re- 
moval of  those  objections  now  opens  the  way  for  acceptance  of  the  Law  of  the  Sea 
Convention  by  the  United  States  and  our  industrializea  allies. 

Before  turning  to  the  features  of  the  new  agreement,  I  would  like  to  touch  on  the 
LOS  Convention  as  a  whole,  whose  provisions  are  of  major  strategic,  economic  and 
environmental  importance  to  the  United  States. 

Since  the  1960  s,  a  central  tenet  of  United  States  oceans  policy  has  been  to 
achieve  a  comprehensive  treaty  on  the  Law  of  the  Sea.  This  goal  reflected  the  fact 
that  the  existing  body  of  international  law  on  the  oceans,  as  reflected  in  the  four 
Geneva  Conventions  of  1958,  was  rapidly  being  overtaken  by  political,  economic  and 
technological  developments  within  the  international  community.  These  included  the 
emergence  of  new  nations  in  the  post  colonial  era  who  had  ideas  of  their  own,  and 
continued  lack  of  consensus  on  the  key  question  of  the  breadth  of  the  territorial  sea. 

Equally  important,  the  continuing  growth  of  human  activities  in  the  oceans  and 
the  advancement  of  new  technologies — be  they  to  enable  humankind  to  catch  fish 
more  effectively,  to  conduct  marine  science,  or  to  move  quietly  through  the  oceans 
aboard  a  nuclear  submarine — all  spurred  the  trend  by  many  states  to  assert  increas- 
ing control  over  those  activities  and  at  further  distances  off  their  coasts. 

These  developments  presented  a  challenge  to  U.S.  interests.  Our  interest  in  pro- 
tecting and  managing  fishery  resources,  controlling  continental  shelf  oil  and  gas  de- 
velopment, and  protecting  the  marine  environment  created  an  important  United 
States  interest  in  asserting  broad  resource  and  environmental  jurisdiction  off  our 
coasts.  Extensions  by  other  nations,  however,  were  not  always  limited  to  matters 
of  resource  use  or  environmental  protection.  They  often  represented  a  potential 
threat  to  our  interests  as  a  major  maritime  nation  in  freedom  of  commercial  and 
military  navigation  and  overflight — on,  over  and  under  the  seas. 

For  these  reasons,  the  United  States  during  the  Nixon  administration  was  a 
prime  mover  in  the  convening  of  the  Third  United  Nations  Conference  on  the  Law 
of  the  Sea.  Our  objective  was  to  establish  and  preserve  a  balance  between  our  inter- 
ests as  a  major  maritime  power  and  our  interests  as  a  coastal  nation  in  preserving, 
protecting  and  reaping  the  benefits  of  fishery  populations  and  other  marine  re- 
sources in  adjacent  waters  and  in  protecting  the  marine  environment.  The  range  of 
United  States  interests  dictated  the  need  to  establish  that  balance  globally. 

Tlie  Third  U.N.  Conference  on  the  Law  of  the  Sea  began  in  the  early  1970s.  The 
1982  Law  of  the  Sea  Convention  which  resulted  from  that  10-year  negotiating  effort 
has  been  recognized  by  each  succeeding  U.S.  administration  as  the  cornerstone  of 
United  States  oceans  policy. 

I  would  like  to  review  briefiy  what  we  believe  are  the  primary  benefits  of  the  Con- 
vention to  the  United  States:  it  stabilizes  the  breadth  of  the  territorial  sea  at  12 
miles  and  establishes  important  navigation  regimes:  of  innocent  passage  in  the  ter- 
ritorial sea;  of  transit  passage  in  straits  used  for  international  navigation;  of 
archipelagic  sea  lanes  passage  in  archipelagoes;  and,  it  respects  she  traditional  free- 
doms of  navigation  and  overfligVit  in  the  exclusive  economic  zone  and  the  high  seas 
beyond.  These  navigation  regimes  are  all  consistent  with  our  coastal  interest  in  the 
waters  off  our  coast,  but  they  also  preserve  the  right  of  our  military  to  use  the 
world's  oceans  to  meet  our  national  security  requirements  and  for  commercial  ves- 
sels to  carry  sea-going  cargoes.  It  establishes  the  200-mile  exclusive  economic  zone* 
and  it  makes  provision  for  a  wider  continental  shelf.  These  regimes  are  fully  sup- 
portive of  U.S.  interests  in  developing  our  fisheries  and  oil  and  gas  resources. 

The  Convention  preserves  the  right  of  the  U.S.  military  to  use  the  world's  oceans 
to  meet  national  security  requirements  and  of  commercial  vessels  to  carry  sea-going 
cargoes.  It  achieves  this,  inter  alia,  by  stabilizing  the  breadth  of  the  territorial  sea 
at  12  nautical  miles;  establishing  navigation  regimes  of  innocent  passage  in  the  ter- 
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ritorial  sea,  transit  passage  in  straits  used  for  international  navigation,  and 
archipelagic  sea  lanes  passage;  and  respecting  the  traditional  freedoms  of  navigation 
and  overnight  in  the  exclusive  economic  zone  and  high  seas  beyond. 

The  Convention  protects  the  interests  of  the  United  States  as  a  coastal  State.  It 
achieves  this,  inter  alia,  by  establishing  a  200-nautical  mile  exclusive  economic  zone 
and  making  provision  for  a  wider  continental  shelf.  The  Convention's  provisions  in 
these  areas  are  fully  consistent  with  our  current  oil  and  gas  leasing  practices,  our 
domestic  management  of  coastal  fishery  resources,  and  our  international  fisheries 
agreements. 

The  Convention  is  a  far  reaching  environmental  accord  addressing  vessel  source 
pollution,  ocean  dumping  and  land-based  sources  of  marine  pollution,  and  has — fa- 
cilitated continuing  improvement  in  the  health  of  the  world's  oceans. 

liie  Convention  provides  a  future  framework  for  nations  within  which  to  work  out 
solutions  to  the  increasingly  complex  problems  of  the  use  of  ocean  space — solutions 
which  respect  the  essential  balance  between  our  interests  as  a  coastal  and  rnaritime 
nation.  Through  its  dispute  settlement  provisions,  the  Convention  provides  for 
mechanisms  to  ensure  compliance  by  Parties  with  the  Convention's  provisions. 

As  is  well  known,  the  United  States  decided  not  to  sign  the  Law  of  the  Sea  Con- 
vention in  1982.  While  recognizing  that  the  Convention  served  fundamental  U.S.  in- 
terests. Part  XI  of  the  Convention  dealing  with  mining  of  the  deep  seabed  beyond 
the  limits  of  national  jurisdiction,  was  seriously  flawed.  For  that  reason — and  that 
reason  alone — the  United  States  decided  not  to  sign.  This  has  remained  the  position 
of  successive  Republican  and  Democratic  administrations.  The  significance  of  the 
new  agreement,  which  will  form  an  integral  part  of  the  Law  of  the  Sea  Convention, 
not  only  lies  in  the  fact  that  it  solves  the  specific  problems  articulated  by  the  United 
States  with  respect  to  Part  XI  of  the  Convention.  It  also  opens  the  door  for  United 
States  acceptance  of  the  Convention  and  brings  within  reach  our  long-term  and  bi- 
partisan goal  of  a  comprehensive  and  widely  supported  law  of  the  sea  convention. 

Let  me  turn  briefly  to  provisions  of  the  new  agreement.  U.S.  objections  to  the 
Convention's  original  deep  seabed  mining  provisions  in  1982  were  that:  the  eco- 
nomic principles  and  organizational  machinery  originally  envisioned  would  deter  in- 
vestment; the  decision-making  process  would  not  give  the  United  States  a  voice 
commensurate  with  our  interests;  the  technology  transfer  and  production  limitation 
provisions  were  unacceptable;  and  a  review  process  could  amend  the  Treaty  and 
bind  the  United  States  over  our  objection. 

The  Agreement  fundamentally  changes  the  seabed  mining  regime  of  the  Conven- 
tion and  addresses  satisfactorily  each  of  the  U.S.  concerns.  It  incorporates  legally 
binding  changes  to  ensure  that  the  United  States,  and  others  with  major  economic 
interests  at  stake,  shave  adequate  influence  over  future  decisions  on  possible  deep 
seabed  mining.  It  also  provides  for  the  administration  of  the  seabed  mining  regime 
to  be  based  on  free-market  principles  drawing  on  rules  on  international  trade  al- 
ready established.  Thus,  the  agreement  meets  the  United  States  goal  of  guaranteed 
access  to  deep  seabed  minerals  on  the  basis  of  reasonable  terms  and  conditions. 

The  Agreement  scales  back  the  structure  of  the  organization  to  administer  the 
mining  regime  and  links  the  activation  and  operation  of  institutions  to  the  actual 
development  of  concrete  interest  in  seabed  mining.  More  fundamentally,  it  alters 
Part  Ju  to  provide  the  United  States  the  ability  to  veto  decisions  related  to  budget 
and  finance  in  the  Finance  Committee  and  decisions  related  to  adopt  ion  of  rules 
and  regulations  to  amend  the  deep  seabed  mining  regime  as  well  as  decisions  relat- 
ed to  the  distribution  of  royalties  in  the  Council.  It  also  provides  us  the  ability  to 
block  decisions  on  remaining  substantive  issues  in  the  Council  acting  in  concert 
with  two  other  industrialized  countries. 

The  Agreement  deletes  mandatory  transfer  of  technology  and  production  control 
provisions.  More  generally,  it  includes  provisions  to  ensure  that  market  oriented  ap- 
proaches are  taken  to  the  management  of  the  resources  of  the  deep  seabed,  replac- 
ing Part  XI's  interventionist  and  centralized  economic  planning  approach.  In  the 
view  of  the  U.S.  and  others,  that  latter  approach  would  have  preempted  private  in- 
vestment in  seabed  resources  and,  thus,  prevented  the  development  oi  those  re- 
sources when  economic  conditions  warranted. 

The  Agreement  provides  for  grandfathering  in  the  seabed  mine  site  claims  estab- 
lished on  the  basis  of  the  exploration  work  already  conducted  by  U.S.  companies  on 
the  basis  of  arrangements  'similar  to  and  no  less  favorable  than"  the  best  terms 
granted  to  previous  claimants;  and  it  strengthens  the  provisions  requiring  consider- 
ation of  the  potential  environmental  impacts  of  deep  seabed  mining. 

The  new  agreement  provides  for  its  provisional  application  as  from  November  16, 
1994,  pending  its  formal  entry  into  force.  Without  such  a  provision,  the  Law  of  the 
Sea  Convention  would  enter  into  force  on  that  date  with  its  seabed  mining  provi- 
sions unchanged.  Provisional  application  may  continue  only  for  a  limited  period. 


14 

pending  entry  into  force.  Provisional  application  would  terminate  on  November  16, 
1998,  if  the  Agreement  has  not  entered  mto  force  due  to  failure  of  a  sufficient  num- 
ber of  industrialized  States  to  become  Parties.  Further,  the  agreement  provides  for 
provisional  application  in  accordance  with  a  state's  national  laws. 

In  signing  tne  agreement  on  July  29,  the  United  States  indicated  that'  it  intends 
to  apply  the  agreement  provisionally.  Provisional  application  by  the  United  States 
will  allow  us  to  advance  our  seabed  mining  interests  by  participating  in  the  Inter- 
national Seabed  Authority  from  the  outset  to  ensure  that  the  implementation  of  the 
regime  is  consistent  with  those  interests. 

Mr.  Chairman,  in  conclusion,  let  me  express  our  satisfaction  at  being  able  to  re- 
port on  the  successful  conclusion  of  the  new  agreement  reforming  the  seabed  mining 
provisions  of  the  Law  of  the  Sea  Convention.  It  represents  an  important  step  toward 
realization  of  a  basic  and  bipartisan  goal  of  our  oceans  and  foreign  policy.  The  ad- 
ministration is  expediting  the  process  necessary  to  submit  for  your  consideration, 
as  a  package,  the  Convention  and  the  new  agreement.  As  Secretary  Christopher  in- 
dicated in  the  letter  he  signed  jointly  with  Secretary  Perry,  we  want  to  work  with 
the  Congress  to  provide  complete  and  accurate  information  for  your  deliberations. 
We  stand  ready  to  provide  briefings,  information,  background  materials  and  any 
other  assistance  that  may  be  required.  We  look  forward  to  a  continuing  dialogue 
with  you. 

Mr.  Chairman,  at  this  time  I  would  like  to  request  that  my  statement  be  incor- 
porated into  the  hearing  record  in  its  entirety.  My  statement  is  accompanied  by  two 
papers  for  the  Committee's  attention.  The  first  reviews  United  States  Ocean  Policy 
aid  the  Law  of  the  Sea,  the  second  provides  a  list  of  governments  that  to  date  have 
signed  that  agreement. 


UNITED  STATES  OCEANS  POLICY  AND  THE  LAW  OF  THE  SEA 

CONVENTION 

On  July  29,  1994,  the  United  Nations  General  Assembly  convened  in  special  ses- 
sion for  tne  purpose  of  adopting  and  opening  for  signature  the  Agreement  Relating 
to  the  Implementation  of  Part  XI  of  the  1982  United  Nations  Convention  on  the 
Law  of  the  Sea.  The  Agreement  fundamentally  changes-the  provisions  of  the  Con- 
vention (Part  XI)  that  establish  a  system  for  regulating  the  mining  of  mineral  re- 
sources from  the  deep  seabeds  beyond  national  jurisdiction.  In  so  doing,  it  removes 
the  obstacles  to  the  acceptance  of  the  Convention  that  have  prevented  the  United 
States  and  other  industrialized  countries  from  moving  to  become  parties  to  it. 

The  United  States  believes  that  the  Agreement  satisfactorily  addresses  long-held 
objections  to  the  Convention's  seabed  mining  provisions.  Therefore,  the  U.S.  signed 
the  Agreement.  U.S.  signature  will  in  turn  trigger  the  process  of  submitting  the  Law 
of  the  Sea  Convention  and  the  Agreement  together  as  a  package  to  the  Senate  for 
advice  and  consent  to  ratification.  Entry  into  force  of  a  widely  accepted  and  com- 
prehensive law  of  the  sea  convention — to  which  the  United  States  can  become  a 
Party — has  been  a  consistent  objective  of  successive  U.S.  administrations  since  nego- 
tiations began  on  such  a  convention  over  two-decades  ago.  This  paper  analyzes  tne 
development  of  the  Agreement  Relating  to  the  Irnplementation  oi  Part  XI  of  the 
1982  United  Nations  Convention  on  the  Law  of  the  Sea  in  the  context  of  overall  U.S. 
oceans  policy. 

Background:  United  States  Oceans  Interests 

The  United  States  has  important  and  diverse  interests  in  the  oceans.  As  the 
world's  pre-eminent  naval  power,  the  U.S.  has  a  national  security  interest  in  the 
ability  to  freely  navigate  and  overfly  the  oceans  as  essential  preconditions  for  pro- 
jecting military  power.  The  end  of  the  Cold  War  has,  if  anything,  highlighted  this 
need.  Ensuring  the  free  flow  of  commercial  navigation  is  likewise  a  oasic  concern 
for  the  U.S.  as  a  major  trading  power,  whose  economic  growth  and  employment  is 
inextricably  linked  with  a  robust  and  growing  export  sector.  By  far,  the  bulk  of 
international  trade  is  transported  by  sea. 

At  the  same  time,  the  U.S.,  with  one  of  the  longest  coastlines  of  any  nation  in 
the  world,  has  basic  resource  and  environmental  interests  in  the  oceans.  The  seabed 
of  the  deep  oceans  offers  the  potential  for  economically  and  strategically  important 
mineral  resources.  Inshore  and  coastal  waters  generate  vital  economic  activities — 
fisheries,  offshore  minerals  development,  ports  and  transportation  facilities  and,  in- 
creasingly, recreation  and  tourism.  The  health  and  well-being  of  coastal  popu- 
lations— and  the  majority  of  Americans  live  in  coastal  areas — are  intimately  linked 
to  the  quality  of  the  coastal  marine  environment. 

Understanding  the  oceans,  including  their  role  in  global  processes,  is  one  of  the 
frontiers  of  human  scientific  investigation  and  the  U.S.  is  a  leader  in  the  conduct 
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of  marine  scientific  research.  Further,  such  research  is  essential  for  understanding 
and  addressing  problems  associated  with  the  use  and  protection  of  the  marine  envi- 
ronment, including  marine  pollution,  conservation  of  fish  and  other  marine  living 
species  and  forecasting  of  weather  and  climate  variability. 

Pursuit  of  these  objectives,  however,  requires  careful  and  oflen  difficult  balancing 
of  interests.  As  a  coastal  nation,  for  example,  we  naturally  tend  to  seek  maximum 
control  over  the  waters  off  our  shores.  Equally,  as  a  major  maritime  power,  we  oflen 
view  such  efforts  on  the  part  of  others  as  unwarranted  limitations  on  legitimate 
rights  of  navigation. 

Moreover,  traditional  perceptions  of  the  inexhaustibility  of  marine  resources  and 
of  the  capacity  of  the  oceans  to  neutralize  wastes  have  changed,  as  marine  species 
have  been  progressively  depleted  by  harvesting  and  their  habitats  damaged  or 
threatened  by  pollution  and  a  variety  of  human  activities.  Maintaining  the  nealth 
and  productive  capacity  of  the  oceans  while  seeking  to  meet  the  economic  aspira- 
tions of  growing  populations  also  requires  difficult  choices. 

Striking  the  balances  necessary  to  implement  U.S.  oceans  policy  must  be  viewed 
in  the  international  context.  Living  resources  migrate.  Likewise,  marine  ecosystems 
and  ocean  currents,  which  transport  pollutants  and  otherwise  affect  environmental 
interests,  extend  across  maritime  boundaries  and  jurisdictional  limits.  National  se- 
curity and  commercial  shipping  interests  are  also  international  in  scope.  Achieve- 
ment of  oceans  policy  objectives  thus  requires  international  cooperation  at  the  bilat- 
eral, regional  and  global  level.  The  alternative  is  increased  competition,  and  conflict 
over  control  of  the  oceans  and  marine  resources  to  the  potential  detriment  of  U.S. 
interests  and  the  marine  environment  generally. 

The  United  Nations  Convention  on  the  Law  of  the  Sea 

United  States  oceans  policy  has  always  had  as  a  basic  objective  the  application 
of  the  rule  of  law  to  the  uses  and  conservation  of  the  oceans.  The  U.S.  was  a  leader 
in  the  international  community's  effort  to  develop  an  overall  legal  framework  for  the 
oceans  in  the  Third  United  Nations  Conference  on  the  Law  of  the  Sea,  which  began 
its  substantive  work  in  1974. 

The  resulting  United  Nations  Convention  on  the  Law  of  the  Sea  (UNCLOS),  con- 
cluded in  1982,  provides  a  comprehensive  legal  framework  governing  uses  of  the 
oceans  and  the  rights  and  obligations  of  States  relating  thereto.  It  achieved  consen- 
sus on  the  nature  and  extent  of  jurisdiction  that  States  may  exercise  off  their  coasts: 
a  territorial  sea  of  a  maximum  oreadth  of  12  nautical  miles  and  coastal  State  juris- 
diction over  fisheries  and  other  resources  (e.g.,  oil  and  gas)  in  a  200  nautical-mile 
Exclusive  Economic  Zone  (EEZ)  and  on  the  continental  shelf  where  it  extends  be- 
yond the  EEZ.  It  balances  extended  coastal  State  jurisdiction  with  provision  for 
preservation  and  elaboration  of  rights  of  navigation  and  overflight  in  these  areas 
and  guarantees  of  passage  through  and  over  straits  used  for  international  naviga- 
tion and  archipelagoes. 

In  addition  to  the  nature  and  extent  of  maritime  jurisdiction,  UNCLOS  sets  forth 
rights  and  obligations  of  States  with  respect  to: 

•  conserving  marine  living  resources,  including  coastal  fisheries  populations, 
straddling  stocks  (fisheries  populations  whose  range  includes  both  areas  of  the 
EEZ  and  the  high  seas);  and  highly  migratory  species  and  marine  mammals, 
such  as  whales; 

•  protecting  the  marine  environment  from  all  sources  of  pollution,  including  from 
vessels,  clumping,  seabed  activities  and  land-based  activities;  and 

•  the  conduct  of  marine  scientific  research,  including  procedures  for  coastal  State 
exercise  of  right  to  require  consent  for  research  in  coastal  waters  and  for  pro- 
moting and  facilitating  access  by  researchers  to  such  areas. 

The  agreements  reached  in  these  areas  well  served  U.S.  interests.  Nonetheless, 
the  provisions  of  UNCLOS  on  the  deep  seabed  (Part  XI)  posed  basic  problems.  Nego- 
tiations on  these  provisions  were  designed  to  give  effect  to  the  generally  accepted 
principle  that  the  resources  of  the  seabed  beyond  national  jurisdiction  are  the  com- 
mon heritage  of  mankind  and  to  elaborate  an  international  system  to  regulate  min- 
ing of  this  area.  They  took  place  against  a  backdrop  of  deep  ideological  differences 
between  developing  and  industrialized  nations.  The  result  was  an  overly  detailed 
and,  from  the  U.S.  perspective,  fundamentally  flawed  seabed  mining  regime.  U.S. 
objections,  shared  by  several  other  industrialized  States,  centered  on  its  top-heavy 
institutional  structure  and  unrepresentative  decision-making  procedures;  its  provi- 
sion for  a  member-financed  operating  arm,  accorded  competitive  advantages  over 
independent  operators;  and  artificial  production  controls  and  requirements  for  man- 
datory transfer  of  technology. 

Because  of  basic  objections  to  the  seabed  mining  provisions  of  UNCLOS,  the  U.S. 
decided  that  it  could  not  accept  the  Convention  as  a  whole  and  did  not  sign  it. 
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Implementation  of  United  States  Policy 

In  1983,  the  U.S.  issued  a  presidential  statement  on  oceans  policy.  It  restated  the 
obiections  to  Part  XJ,  reiterated  commitment  to  the  objective  of  a  universally  accept- 
able convention  and  indicated  that  the  U.S.  would  accept  and  act  in  accordance  with 
the  Convention's  balance  of  interests  relating  to  traditional  uses  of  the  oceans.  This 
policy  has  been  reaffirmed  by  every  successive  U.S.  Administration.  On  this  basis, 
the  U.S.  promoted  international  acceptance  of  the  non-seabed  provisions  of 
UNCLOS,  but  continued  to  take  the  position  that  the  deep  seabed  regime  of  Part 
XI  required  fundamental  reform  for  the  U.S.  ever  to  consider  ratification  of  the  Con- 
vention as  a  whole. 

In  the  late  1980's,  other  nations  increasingly  began  to  recognize  difficulties  in  the 
seabed  mining  regime.  This  shift  in  attitude  reflected  general  changes  in  the  inter- 
national political  environment:  the  waning  of  the  Cold  War  and  the  explosion  of  in- 
terest in  free  market  reforms  in  developing  countries  and  within  Eastern  Europe 
and  the  States  of  the  former  Soviet  Union.  It  also  reflected  the  decline  in  commer- 
cial interest  in  deep  seabed  mining  as  a  result  of  relatively  low  metals  prices  and 
growing  convergence  in  view  among  industrialized  countries  on  the  need  for  changes 
in  Part  XI  of  the  nature  consistently  advocated  by  the  U.S.  The  views  of  industri- 
alized nations  were  matched  by  expressions  of  interest  in  an  accommodation  by  de- 
veloping countries  the  primary  defenders  of  Part  XI. 

These  developments  led  the  United  Nations  Secretary  General  in  1990  to  launch 
a  process  of  consultations  aimed  at  resolving  the  objections  that  had  caused  the 
United  States  and  others  to  reject  the  deep  seabed  mining  regime.  Initially,  the  U.S. 
took  a  limited  role  in  these  talks:  expressing  skepticism  as  to  possible  results  but, 
in  light  of  its  longstanding  commitment  to  a  universally  acceptable  Convention,  par- 
ticipating to  keep  under  review  prospects  for  fundamental  reform.  The  Secretary 
General's  consultations  revealed  growing  international  support  for  finding  a  solution 
to  the  problems  of  Part  XI.  The  prospect  of  entry  into  force  of  the  Convention  (now 
definitely  to  take  place  on  November  16,  1994)  added  momentum.  Other  industri- 
alized nations  saw  a  window  of  opportunity  for  fundamental  change  and  argued  that 
it  would  be  more  difficult  to  efTect  such  changes  once  the  Convention  had  entered 
into  force  and  its  institutions  had  been  established.  Likewise,  key  developing  coun- 
tries shared  concerns  about  entry  into  force  of  Part  XI  with  no  industrialized  coun- 
try participation. 

In  early  1993,  the  Clinton  administration  undertook  a  detailed  review  of  U.S. 
oceans  policy.  It  endorsed  the  basic  elements  of  that  policy  as  they  had  been  consist- 
ently articulated  over  the  past  two  decades.  It  concluded  that  the  prospects  of  re- 
forming Part  XI  of  UNCLOS  to  address  our  longstanding  difficulties  had  improved 
to  the  point  that  U.S.  oceans  policy  would  be  best  served  by  taking  a  more  active 
role  in  the  reform  effort. 

This  conclusion  was  also  based  on  an  assessment  which  has  been  shared  by  aU 
U.S.  administrations  since  negotiations  began  on  the  Law  of  the  Sea  Convention, 
that  our  oceans  interests  would  be  best  served  by  a  universally  accepted  Conven- 
tion. Such  a  convention  does  not  answer  every  question  regarding  the  uses  of  the 
oceans,  but  it  frames  and  channels,  discussions  as  new  issues  arise.  Therefore,  a 
Convention  acceptable  to  us  offers  a  legal  framework  within  which  to  pursue  and 
protect  our  oceans  interests  with  greater  predictability  and  at  less  political  and  eco- 
nomic cost  than  through  unilateral  action  or  other  alternatives.  This  position  applies 
to  Part  XI  as  it  does  to  the  other  parts  of  the  Convention. 

The  U.S.  has  demonstrated  that,  if  necessary,  it  can  successfully  assert  its  oceans 
interests  without  legal  treaty  relations  with  others  and  could  continue  to  do  so  if 
reform  of  Part  XI  is  not  attained.  The  costs  of  this  approach,  however,  would  grow 
over  time,  and  long-term  U.S.  interests  in  stable  and  predictable  rules  concerning 
uses  of  the  oceans  would  be  best  served  by  entry  into  force  of  a  widely  acceptable 
LOS  Convention. 

The  Agreement  Relating  to  the  Implementation  of  Part  XI  of  the  United  Nations 
Convention  on  the  Law  of  the  Sea 

Progress  in  the  consultations  conducted  by  the  United  Nations  Secretary  General 
has  been  rapid  since  the  April,  1993  announcement  by  the  United  States  that  it 
would  actively  engage  in  the  efTort  to  reform  Part  XI  of  UNCLOS.  The  drafting  and 
completion  of  an  agreement  to  fundamentally  change  Part  XI — the  Agreement  Re- 
lating to  the  Implementation  of  Part  XI  of  the  1982  United  Nations  Convention  on 
the  Law  of  the  Sea — essentially  took  place  within  the  span  of  a  year. 

The  Agreement,  rather  than  seeking  to  establish  a  detailed  regime  anticipating 
all  phases  of  potential  activity  associated  with  mining  of  the  deep  seabed,  sets  forth 
sound  commercial  and  economic  principles.  They  will  form  the  basis  for  developing 
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rules  and  regulations  establishing  a  management  regime  for  commercial  mining 
when  interest  in  commercial  mining  emerges. 

The  Agreement  retains  the  institutional  outlines  of  Part  XI  but  scales  back  the 
structure  and  links  the  activation  and  operation  of  institutions  to  the  actual  devel- 
opment of  concrete  interest  in  seabed  mining.  More  fundamentally,  it  alters  Part  XI 
to  provide  the  United  States,  and  other  states  with  major  economic  interests,  a  voice 
in  decision-making  commensurate  with  those  interests. 

It  deletes  mandatory  transfer  of  technology  and  production  control  provisions. 
More  generally,  it  includes  provisions  to  ensure  that  market  oriented  approaches  are 
taken  to  the  management  of  the  resources  of  the  deep  seabed,  replacing  Part  XI's 
interventionist  and  centralized  economic  planning  approach.  In  the  view  of  the  U.S. 
and  others,  that  latter  approach  would  have  preempted  private  investment  in  sea- 
bed resources  and,  thus,  prevented  the  development  of  those  resources  when  eco- 
nomic conditions  so  warranted. 

The  Agreement  recognizes  the  seabed  mine  site  claims  established  on  the  basis 
of  the  exploration  work  already  conducted  by  U.S.  and  other  companies;  and  it 
strengthens  the  provisions  requiring  consideration  of  the  potential  environmental 
impacts  of  deep  seabed  mining. 

Simply  stated,  the  Agreement  revises  Part  XI  in  a  manner  that  satisfactorily  ad- 
dresses the  objections  consistently  articulated  by  the  United  States  since  1982. 

LIST  OF  GOVERNMENfTS  THAT  SIGNED  THE  AGREEMENT  RELATING  TO  THE  IMPLEMENTA- 
TION OF  PART  XI  OF  THE  1982  UNITED  NATIONS  CONVENTION  ON  THE  LAW  OF  THE 
SEA  OF  DECEMBER  10,  1982 


1)  Algeria 

2)  Argentina 

3)  Australia 

4)  Austria 

5)  Bahamas 

6)  Belgium 

7)  Brazil 

8)  Canada 

9)  Cape  Verde 

10)  China 

11)  Denmark 

12)  Fiji 

13)  Finland 

14)  France 
17)  Germany 


16)  Greece 

17)  Iceland 

18)  India 

19)  Indonesia 

20)  Ireland 

21)  Italy 

22)  Jamaica 

23)  Japan 

24)  Kenya 

25)  Luxembourg 

26)  Malaysia 

27)  Malta 

28)  Mauritania 

29)  Namibia 

30)  Netherlands 


31)  New  Zealand 

32)  Paraguay 

33)  Poland 

34)  Portugal 

35)  Seychelles 

36)  Spain 

37)  Sri  Lanka 

38)  Sudan 

39)  Sweden 

40)  Togo 

41)  United  Kingdom 

42)  United  States 

43)  Uruguay 

44)  Vanuatu 

45)  European  Community 


The  Chairman.  Thank  you  very  much,  Ambassador  Colson. 
I  will  be  glad  to  hear  from  each  of  you.  Now  we  will  turn  to  Mr. 
McNeill. 

STATEMENT  OF  JOHN  H.  MCNEILL,  SENIOR  DEPUTY  GENERAL 
COUNSEL  FOR  INTERNATIONAL  AFFAIRS  AND  INTEL- 
LICENCE,  DEPARTMENT  OF  DEFENSE 

Mr.  McNeill.  Mr.  Chairman,  I  would  like  to  thank  you  and  the 
Other  members  of  the  Committee  on  Foreign  Relations  for  the  op- 
portunity to  present  the  views  of  the  Department  of  Defense  on  the 
recently  modified  1982  U.N.  Convention  on  the  Law  of  the  Sea. 

My  colleague.  Admiral  Center,  will  provide  the  views  of  the  Joint 
Chiefs  of  Staff  to  you  in  just  a  few  minutes. 

On  a  personal  note,  Mr.  Chairman,  let  me  first  commend  you  for 
the  profound  commitment  you  have  shown  over  nearly  5  decades 
to  the  formulation  and  implementation  of  a  comprehensive  ocean 
regulatory  regime.  The  Convention  on  the  Law  of  the  Sea  is  in  sig- 
nificant part  a  reflection  of  your  commitment  and  vision. 

We  should  also  note  that  the  U.S.  commitment  to  a  comprehen- 
sive legal  regime  for  the  world's  oceans  now  also  spans  six  adminis- 
trations, both  Republican  and  Democratic.  Indeed,  were  it  not  for 
the  stand  taken  by  President  Reagan  some  years  ago,  we  would  not 
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be  here  today  discussing  the  opportunity  for  U.S.  participation  in 
a  Law  of  the  Sea  Convention  shorn  of  unacceptable  deep  seabed 
mining  provisions,  participation  I  should  add  which  the  Clinton  ad- 
ministration strongly  supports. 

Mr.  Chairman,  on  June  23  Deputy  Secretary  of  Defense  John 
Deutch  established  a  Department  of  Defense  Task  Force  on  the 
Law  of  the  Sea  Convention,  and  the  creation  of  this  task  force  can 
be  taken  as  a  recognition  by  the  Department  of  the  strategic  impor- 
tance of  the  convention  and  of  the  high  priority  that  the  Depart- 
ment places  on  its  ratification.  Our  Deputy  Secretary  directed  that 
the  Under  Secretary  for  Policy-designate  and  the  Vice  Chairman  of 
the  Joint  Chiefs  of  Staff  serve  as  the  executive  committee  of  this 
departmental-wide  effort  and  asked  me  to  oversee  the  day-to-day 
operations  of  the  task  force,  and  it  is  in  this  capacity  that  I  appear 
before  you  this  morning. 

Today,  I  would  like  to  focus  on  the  strategic  significance  of  the 
convention,  a  theme  that  is  reflected  in  our  new  Department  of  De- 
fense white  paper  entitled  National  Security  and  the  Convention  on 
Law  of  the  Sea,  which  with  your  permission  I  would  like  to  submit 
for  the  record.  I  think  you  have  been  sent  a  copy  previously. 

The  Chairman.  It  is  an  excellent  document.  I  will  be  glad  to  have 
it  inserted  in  the  record. 

[The  paper  referred  to  may  be  found  on  page  61  of  the  appendix.] 

Mr.  McNeill.  Thank  you,  sir. 

The  Department  of  Defense  considers  the  legal  framework  which 
the  convention  establishes  to  be  essential  to  its  mission.  That 
framework  assures  our  operational  mobility  and  flexibility,  helps  to 
avoid  conflict  and  promotes  the  rule  of  law.  From  an  operational, 
policy,  and  legal  perspective,  DOD  supports  the  United  States  be- 
coming party  to  the  convention. 

As  you  know,  the  convention  will  enter  into  force  on  November 
16  without  the  United  States  as  a  party  now  that  it  has  been  rati- 
fied by  more  than  the  requisite  60  states.  Let  me  briefly  present 
what  the  Department  of  Defense  sees  as  their  strategic  advantages 
of  U.S.  adherence  to  the  adjusted  convention  at  the  earliest  pos- 
sible time,  Mr.  Chairman. 

As  the  world's  preeminent  naval  and  air  power,  the  U.S.  depends 
on  freedom  of  navigation  and  overflight  to  project  military  power, 
maintain  and  sustain  a  military  presence,  and  take  part  in  other 
lawful  uses  of  ocean  space  and  the  air  for  military  and  commercial 
purposes.  This  global  mobility  has  proven  essential  in  protecting 
U.S.  interests,  as  well  as  in  promoting  the  shared  interests  of  the 
international  community.  As  a  leading  trading  nation,  the  United 
States  relies  upon  the  oceans  to  transport  commercial  goods  of  crit- 
ical importance  to  our  economy  and  to  our  national  security.  Of 
course,  the  convention  also  takes  into  account  vital  issues  of  re- 
source management  and  environmental  protection.  We  feel  that 
this  complex  treaty  balances  well  these  often  competing  interests 
and  guarantees  our  strategic  requirements. 

DOD  and  all  of  the  services  have  long  been  strong  proponents  of 
the  convention.  Since  1982  we  have  strongly  advocated  the  conven- 
tion's navigational  provisions.  Combined  with  diplomatic  initia- 
tives, U.S.  military  forces  have  exercised  navigational  rights 
throughout    the    world    to    maintain    and    preserve    these    rights 
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through  State  practice.  As  a  result  of  frequent  and  routine  transits, 
concepts  such  as  transit  passage  and  archipelagic  sealanes  passage 
have  become  well  established  in  international  practice.  Similarly, 
our  right  to  conduct  military  operations  with  "due  regard"  in  the 
exclusive  economic  zones  of  coastal  states  is  now  widely  respected. 

U.S.  defense  strategy  for  the  1990's  and  beyond  is  highly  depend- 
ent upon  traditional  freedoms  of  navigation,  including  unimpeded 
transit  and  ovei^ight  of  the  world's  oceans,  international  straits, 
and  the  vast  expanses  of  archipelagic  waters,  as  well  as  innocent 
passage  through  territorial  seas.  While  the  United  States  has  effec- 
tively maintained  these  rights  over  the  past  decade,  excessive 
claims  to  jurisdiction  by  coastal  states  do  continue  to  threaten  U.S. 
security  interests.  The  effort  and  expense  required  to  counter  these 
challenges  will  increase  as  U.S.  force  structure  is  reduced,  particu- 
larly as  our  overseas  basing  is  diminished. 

By  becoming  a  party  to  the  convention,  the  United  states  will  be 
in  a  much  stronger  position  to  further  define  navigation  and  over- 
flight rights.  Our  legal  interpretation  and  actions,  along  with  those 
of  other  maritime  states,  will  help  to  shape  the  development  of 
those  rights  under  the  convention.  On  the  other  hand,  if  the  United 
States  once  again  decides  to  reject  the  convention,  we  may  risk  our 
leadership  position,  and  the  delicate  balance  of  interests  which  the 
convention  represents  may  well  disintegrate. 

Coastal  states  may  assert  and  seek  to  enforce  increasingly  egre- 
gious excessive  claims,  particularly  in  littoral  waters  far  from  the 
United  States  where  those  coastal  states  enjoy  military  and  politi- 
cal advantages.  In  any  event,  we  believe  that  the  right  to  global 
mobility,  a  right  of  crucial  importance  to  all  states,  can  best  be  as- 
sured if  the  U.S.  becomes  a  partv  to  the  adjusted  convention. 

Our  current  legal  position  is  based  on  President  Reagan's  policy 
statement  of  March  1983  which  accepted  that  the  navigation  and 
overflight  provisions  of  the  convention,  as  well  as  those  relating  to 
other  traditional  uses  of  the  oceans,  confirm  international  law  and 
practice. 

We  have  enjoyed  a  good  deal  of  success  influencing  the  develop- 
ment of  customary  international  law.  Despite  attempts  by  some 
coastal  states  to  restrict  navigational  freedoms  through  excessive 
claims,  we  have  protected  most  of  our  critical  freedoms  of  commer- 
cial and  military  navigation  and  overflight  and  enjoyed  many  of  the 
other  benefits  of  the  convention,  including  our  claim  to  an  exclusive 
economic  zone. 

However,  continuing  to  rely  on  customary  law  alone  may  have 
long-term  negative  effects.  For  example,  as  two  eminent  inter- 
national legal  scholars  recently  observed,  governments  are  more  in- 
clined to  respect  obligations  to  which  K)rmal  consent  has  been 
given  by  the  highest  political  authorities.  Even  if  the  convention  is 
now  generally  declaratory  of  customary  international  law,  this 
leaves  much  room  for  argument  about  important  details.  And  also, 
without  widespread  ratification,  inevitable  "violations"  are  more 
easily  interpreted  as  evidence  that  state  practice,  the  ultimate 
source  of  customary  law,  is  not  necessarily  rooted  in  the  conven- 
tional principles. 

U.S.  interests  would  clearly  be  best  served  by  a  stable,  widely  ac- 
cepted international  regime.  Should  we  fail  to  accede  to  the  conven- 
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tion,  the  United  States  may  have  more  difficulty  maintaining  its 
traditional  leadership  position  in  ocean  law  and  policy.  Moreover, 
the  balance  of  interests  contained  in  the  convention  may  unravel. 
Excessive  maritime  claims  could  proliferate  to  the  detriment  of  the 
global  mobility  interests  of  all  states.  Insistence  upon  our  naviga- 
tional rights  outside  the  convention  could  run  into  intense  political 
and  perhaps  military  resistance  from  coastal  states,  as  has  hap- 
pened in  recent  years.  Marine  scientific  research  would  undoubt- 
edly become  highly  regulated,  if  not  denied  altogether.  As  a  result, 
maritime  states  may  become  hard  pressed  to  argue  that  a  disinte- 
grating convention  continues  to  reflect  customary  law. 

Much  is  at  stake,  in  our  view,  including  strategic  mobility,  as 
well  as  our  other  abilities  to  develop  global  resources,  promote  com- 
mercial trade,  protect  the  marine  environment,  and  combat  mari- 
time drug  trafficking,  as  well  as  illegal  immigration  by  sea.  We  be- 
lieve that  in  an  increasingly  interdependent  world,  the  United 
States  can  best  maintain  its  leadership  role  in  ocean  law  and  policy 
as  a  party  to  the  convention. 

In  summary,  the  LOS  Convention  contains  a  comprehensive  codi- 
fication of  long-recognized  tenets  of  customary  international  law 
which  reflect  a  fair  balance  of  traditional  ocean  uses.  The  freedoms 
embodied  in  this  document  are  exercised  by  our  naval  and  air 
forces  and  commercial  shipping  interests  every  day.  Operations 
Desert  Shield  and  Desert  Storm  demonstrated  the  importance  of 
protecting  and  promoting  these  freedoms. 

It  is  important  to  bear  in  mind,  however,  that  the  Law  of  the  Sea 
Convention  and  the  law  it  reflects  are  not  static  concepts;  they  are 
dynamic,  ever-evolving  reflections  of  state  practice.  If  the  United 
States  remains  outside  the  convention,  we  will  not  be  in  a  strong 
position  to  affect  the  evolution  of  this  ocean  regulatory  regime. 

The  1982  convention,  as  revised,  now  represents  the  greatest 
milestone  yet  in  the  development  of  the  Law  of  the  Sea.  Its  value 
lies  in  the  complex  but  deliberate  of  maritime  and  coastal  interests 
and  its  preservation  of  vital  navigational  and  overflight  freedoms 
which  benefit  us  all.  We  believe  U.S.  accession  would  foster  greater 
respect  for  the  development  of  international  law  and  demonstrate 
a  renewed  willingness  on  the  part  of  our  Government  to  assume  a 
leadership  position  in  the  important  areas  of  ocean  law  and  policy. 

Mr.  Chairman,  I  thank  you  for  the  opportunity  to  appear  before 
the  committee  this  morning.  The  Department  of  Defense  looks  for- 
ward to  working  with  the  committee  in  the  coming  months  to  se- 
cure the  Senate's  advice  and  consent  to  ratification  of  the  Law  of 
the  Sea  Convention.  I  would  be  happy  to  respond  to  any  questions 
you  or  other  members  of  the  committee  may  have  and  would  appre- 
ciate being  able  to  insert  my  even  longer  statement  in  the  record, 
Mr.  Chairman.  Thank  you  very  much. 

The  Chairman.  It  will  be  done.  It  will  be  inserted  in  the  record. 

[The  prepared  statement  of  Mr.  McNeill  follows:] 

Prepared  Statement  of  John  H.  McNeill 
introduction 

Mr.  Chairman,  I  would  like  to  thank  you  and  the  other  members  of  the  Commit- 
tee on  Foreign  Relations  for  the  opportunity  to  present  the  views  of  the  Department 
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of  Defense  on  the  recently  modified  1982  United  Nations  Convention  on  the  Law 
of  the  Sea. 

Mr.  Chairman,  on  a  personal  note,  I  would  like  to  commend  you  for  the  profound 
commitment  you  have  shown — over  nearly  five  decades — to  the  formulation  and  im- 
plementation of  a  comprehensive  ocean  regulatory  regime.  The  1982  United  Nations 
Convention  on  the  Law  of  the  Sea  is,  in  significant  part,  a  refiection  of  your  vision. 
It  was  fitting,  indeed,  that  you  escorted  Ambassador  Albright  to  the  dais  when  she 
signed  the  Part  XI  Implementation  Agreement,  thereby  paving  the  way  for  Senate 
consideration  of  U.S.  adherence  to  the  Convention  itself.  Mr.  Chairman,  I  should 
also  note  that  the  U.S.  commitment  to  a  comprehensive  legal  regime  for  the  world's 
oceans  now  spans  six  administrations,  both  Republican  and  Democratic.  Indeed, 
were  it  not  for  the  principled  stand  taken  by  President  Reagan,  we  would  not  be 
here  today  discussing  the  opportunity  for  U.S.  participation  in  a  Law  of  the  Sea 
Convention  shorn  of  unacceptable  deep  seabed  mining  provisions — participation,  I 
should  add,  which  the  Clinton  Administration  strongly  supports. 

Mr.  Chairman,  on  June  23,  Deputy  Secretary  of  Defense  Deutch  signed  a  charter 
establishing  a  Department  of  Defense  Task  Force  on  the  Law  of  the  Sea  Convention. 
The  creation  of  this  Task  Force  is  a  recognition  of  the  strategic  importance  of  the 
LOS  Convention,  and  of  the  high  priority  that  the  Department  places  on  its  ratifica- 
tion. The  Deputy  Secretary  directed  that  the  (Acting)  Under  Secretary  for  Policy  and 
the  Vice  Chairman  of  the  Joint  Chiefs  of  Staff  serve  as  the  Executive  Committee 
of  this  Department-wide  efTort,  and  asked  me  to  oversee  the  day-to-day  operations 
of  the  Task  Force.  It  is  in  this  capacity  that  I  have  the  honor  to  appear  before  you 
today. 

This  hearing  represents  the  first  look  by  your  committee  of  jurisdiction  at  the  is- 
sues surrounding  the  upcoming  entry  into  force  of  the  1982  United  Nations  Conven- 
tion on  the  Law  of  the  Sea.  Let  me  state  that  the  Department  of  Defense  intends 
to  play  a  key  role  in  acquainting  the  Senate  with  the  importance  and  value  of  the 
Convention.  Accordingly,  today  I  would  like  to  focus  on  its  strategic  significance,  a 
theme  that  is  reflected  in  a  new  Department  of  Defense  White  Paper,  entitled  "Na- 
tional Security  and  the  Convention  on  the  Law  of  the  Sea,"  which,  with  your  per- 
mission, I  would  like  to  submit  for  the  record,  for  the  information  of  the  Committee. 

The  Department  of  Defense  considers  the  legal  framework  which  the  Convention 
establishes  to  be  essential  to  its  mission.  That  framework  assures  our  operational 
mobility  and  flexibility,  helps  to  avoid  conflict,  and  promotes  the  rule  of  law.  RADM 
Center  will  touch  upon  some  of  those  subjects  in  his  statement.  From  an  oper- 
ational, policy,  and  legal  perspective,  DoD  supports  the  United  States  becoming 
Party  to  the  Convention. 

On  July  29,  1994,  the  United  States  became  a  signatory  to  an  agreement  which 
generally  resolves  the  outstanding  concerns  about  the  deep  seabed  mining  provi- 
sions contained  in  Part  XI  of  the  Convention.  The  United  States  was  not  alone,  how- 
ever. Forty-three  other  nations,  as  well  as  the  European  Community,  joined  us  in 
signing  the  deep  seabed  mining  agreement,  including  most  of  the  major  industri- 
alized nations  that  had  previously  objected  to  the  Part  XI  provisions.  Many  more 
nations  are  expected  to  sign  in  the  coming  months.  Most  of  these  signatories  to  the 
Agreement  have  stated  their  intention  to  seek  ratification  of  the  amended  Conven- 
tion. However,  it  should  be  emphasized  that  the  Convention  will  enter  into  force  on 
November  16,  1994 — without  the  United  States  as  a  party — since  it  has  now  been 
ratified  by  more  than  the  requisite  sixty  States.  That  is  why  DoD  believes  it  to  be 
all  the  more  essential  for  the  U.S.  to  become  a  party  to  the  modified  Convention 
in  a  timely  manner.  Let  me  briefly  present  what  the  Department  of  Defense  sees 
as  the  strategic  advantages  of  U.S.  adherence  to  the  Convention. 

STRATEGIC  SETTING 

The  United  States  has  vital  and  diverse  interests  in  the  oceans.  Possessing  one 
of  the  longest  coastlines  in  the  world,  America  relies  on  guaranteed  access  to  living 
and  non-living  resources  in  its  exclusive  economic  zone  and  on  its  continental  shelf 
for  its  economic  well  being.  As  the  world's  preeminent  naval  and  air  power,  the  U.S. 
depends  on  freedom  of  navigation  and  overflight  to  project  military  power,  maintain 
and  sustain  a  military  presence,  and  take  part  in  other  lawful  uses  of  ocean  space 
and  the  air  for  military  and  commercial  purposes.  This  global  mobility  has  proven 
essential  in  protecting  U.S.  interests,  as  well  as  in  promoting  the  shared  interests 
of  the  international  community.  As  a  leading  trading  nation,  the  United  States  re- 
lies upon  the  oceans  to  transport  commercial  goods  of  critical  importance  to  our 
economy.  The  Convention  also  takes  into  account  vital  issues  of  resource  manage- 
ment and  environmental  protection.  Although  this  most  complex  of  treaties  ever  ne- 
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gotiated  is  less  than  perfect,  the  Convention  well  balances  these  often  competing  in- 
terests and  guarantees  our  strategic  requirements. 

In  April  1993,  Madeleine  Albright,  U.S.  Ambassador  to  the  United  Nations,  ar- 
ticulated this  position  clearly  as  she  announced  the  intention  of  the  Administration 
"to  take  a  more  active  role"  in  resolving  outstanding  differences  in  Part  XI  toward 
achievement  of  a  widely  accepted  Convention.  "The  Law  of  the  Sea  Convention,"  she 
then  noted,  "is  an  historic  document  and  the  balance  it  succeeded  in  achieving  be- 
tween the  interests  of  coastal  States  in  controlling  activities  occurring  in  adjacent 
offshore  areas  and  those  of  maritime  States  in  freedom  of  commercial  and  military 
navigation  is  of  critical  importance  in  an  increasingly  interdependent  world." 

This  view  was  echoed  in  a  statement  issued  by  Secretary  oi  Defense  Perry  on  July 
29,  in  which  he  stated,  'The  nation's  security  has  depended  upon  our  ability  to  con- 
duct military  operations  over,  under,  and  on  the  oceans.  We  support  the  Convention 
because  it  confirms  traditional  high  seas  freedoms  of  navigation  and  overflight;  it 
details  passage  rights  through  international  straits;  and  it  reduces  prospects  for  dis- 
agreements with  coastal  nations  during  operations." 

THE  DOD  POSITION 

DoD  and  all  of  the  Services  have  long  been  major  proponents  of  the  Convention. 
Focusing  on  navigational  provisions,  DoD  representatives  were  members  of  the  U.S. 
delegation  which  hammered  out  the  text  during  the  nine  years  of  negotiations.  Since 
1982,  the  Department  of  Defense  has  strongly  advocated  the  Convention's  naviga- 
tional provisions.  Combined  with  diplomatic  initiatives,  U.S.  militant  forces  have  ex- 
ercised navigational  rights  throughout  the  world  to  maintain  and  preserve  these 
rights  through  State  practice.  As  a  result  of  frequent  and  routine  transits,  concepts 
such  as  transit  passage  and  archipelagic  sealanes  passage  have  become  well  estab- 
lished in  international  practice.  Similarly,  our  right  to  conduct  military  operations 
with  "due  regard"  in  the  EEZ's  of  coastal  States  is  now  widely  respected. 

In  1991  and  1993,  the  DoD  Representative  for  Ocean  Policy  Affairs  prepared  with- 
in the  Department  two  "Ocean  Policy  Reviews."  Each  review  called  for  active  en- 
gagement in  resolving  outstanding  issues  to  enable  the  Convention  to  come  into 
force  with  the  United  States  as  a  Party.  The  National  Security  Council  approved 
this  approach  last  year.  With  your  permission,  I  will  submit  a  declassified  version 
of  our  1993  Ocean  Policy  Review  for  the  record.  The  Department  of  Defense  contin- 
ues to  emphasize  a  vital,  long-standing  U.S.  policy  position:  a  comprehensive,  widely 
accepted,  and  stable  legal  regime  for  the  world's  oceans  that  safeguards  navigation 
and  overflight  rights  is  an  essential  element  of  U.S.  defense  strategy. 

U.S.  defense  strategy  for  the  1990's  and  beyond  is  highly  dependent  upon  tradi- 
tional freedoms  of  navigation,  including  unimpeded  transit  and  overflight  of  the 
world's  oceans,  international  straits,  and  vast  expanses  of  archipelagic  waters,  as 
well  as  innocent  passage  through  territorial  seas.  While  the  United  States  has  effec- 
tively maintained  these  rights  over  the  past  decade,  excessive  claims  to  jurisdiction 
by  coastal  states  continue  to  threaten  U.S.  security  interests.  The  effort  and  expense 
required  to  counter  these  challenges  will  increase  as  U.S.  force  structure  is  reduced, 
particularly  as  our  overseas  basing  is  diminished. 

U.S.  forces  continue  to  operate  on,  over,  and  under  the  world's  oceans  in  a  manner 
fully  consistent  with  international  law  as  reflected  in  the  Convention.  The  United 
States  continues  to  protest  excessive  maritime  claims  and  operates  in  these  con- 
tested areas  routinely  on  a  global  scale.  Recently,  for  example,  the  United  States 
protested  the  illegal  aspects  of  the  1993  Iranian  Marine  Areas  law  which  purports 
to  inhibit  uses  of  the  Persian  Gulf.  U.S.  forces  continue  to  operate  in  the  area  in 
a  manner  fully  consistent  with  the  provisions  of  the  Convention.  Although  the  legal 
principles  involved  are  clear,  the  Persian  Gulf  is  an  example  of  an  area  ripe  for  po- 
tential conflict  over  maritime  claims,  particularly  if  major  maritime  and  coastal 
states  fail  to  reach  consensus  on  the  applicable  legal  principles  by  becoming  parties 
to  the  Convention.  Increasingly,  coastal  and  archipelagic  states  are  acquiring  so- 
phisticated submarine,  air,  and  surface  military  resources.  As  we  have  seen  in  re- 
cent conflicts,  state-of-the-art  torpedo,  anti-ship  missile,  and  mine-weapon  systems 
can  represent  a  significant  threat  to  U.S.  and  allied  forces  operating  in  coastal  wa- 
ters. 

A  1992  Navy/Marine  Corps  report  entitled  "*  *  *  From  the  Sea"  recognizes  that 
naval  effectiveness  also  depends  upon  the  capability  to  project  power  and  maintain 
naval  presence: 

Naval  expeditionary  forces  are  *  *  *  [ujnrestricted  by  the  need  for  transit 
or  overnight  approval  from  foreign  governments  in  order  to  enter  the  scene 
of  action.  The  international  respect  for  freedom  of  the  seas  guarantees  legal 
access  up  to  territorial  waters  of  all  coastal  countries  of  the  world.  This  af- 
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fords  Naval  Forces  the  unique  capability  to  provide  peaceful  presence  in 
ambiguous  situations  before  a  crisis  erupts. 

I  mi^t  add  that  one  should  not  view  the  importance  of  the  freedoms  of  navigation 
and  overflight  from  a  naval  f)erspective  alone.  As  the  U.S.  Armed  Forces  have 
downsized  and  become  more  "joint,"  all  services  recognize  that  freedoms  of  naviga- 
tion and  overflight  are  vital  not  only  to  the  sustainment  of  forward-based  forces,  but 
also  to  the  ability  to  project  U.S.  Forces  to  littoral  areas  and,  if  required,  ashore. 
The  development  of  the  concept  of  the  Joint  Task  Force,  in  which  the  Army,  Navy, 
Air  Force  and  Marines,  and  sometimes  the  Coast  Guard  as  well,  are  deployed  and 
employed  as  a  team,  has  brought  home  to  the  entire  defense  establishment  the  im- 
portance of  navigational  and  overflight  freedoms  to  the  accomplishment  of  our  na- 
tional security  mission. 

If  the  United  States  becomes  a  party  to  the  Convention,  we  will  be  in  a  much 
stronger  position  to  further  define  navigation  and  overfli^t  rights.  Our  legal  inter- 
pretation and  actions,  along  with  those  of  other  maritime  states,  will  help  shape  the 
development  of  those  rights  under  the  Convention.  On  the  other  hand,  if  the  United 
States  once  again  decides  to  reject  the  Convention,  we  may  risk  our  leadership  posi- 
tion, and  the  delicate  "balance  of  interests"  which  the  Convention  represents  may 
disintegrate.  Coastal  states  may  assert,  and  seek  to  enforce,  increasingly  egregious 
excessive  claims,  particularly  in  littoral  waters  far  from  the  United  States  where 
coastal  states  enjoy  military  and  political  advantages.  In  any  event,  we  believe  that 
the  right  to  global  mobility,  a  right  of  crucial  importance  to  all  states,  can  best  be 
assured  if  the  U.S.  becomes  a  party  to  the  adjusted  Convention. 

ALTERNATIVE  COURSE  OF  ACTION 

Some  in  the  United  States  espouse  an  alternative  course  of  action.  They  would 
reject  the  Convention  and  urge  that  we  continue  to  conduct  our  international  mari- 
time relations  as  a  non-Party — "business  as  usual."  After  all,  the  United  States  has 
operated  its  military  forces  in  accordance  with  the  Convention's  navigational  provi- 
sions for  over  a  decade.  Our  current  legal  position  is  based  on  President  Reagan's 
policy  statement  of  March  1983  which  accepted  that  the  navigation  and  overflight 
provisions  of  the  Convention — as  well  as  those  relating  to  other  traditional  uses  of 
the  oceans — confirm  international  law  and  practice. 

Proponents  of  this  view  can  argue,  quite  correctly,  that  we  have  enjoyed  a  good 
deal  of  success  influencing  the  development  of  international  law.  Despite  attempts 
by  some  coastal  States  to  restrict  navigational  freedom  through  excessive  claims,  we 
have  protected  most  of  our  critical  freedoms  of  commercial  and  military  navigation 
and  overflight  and  enjoyed  many  of  the  other  benefits  of  the  Convention,  including 
a  widely  respected  claim  to  an  Exclusive  Economic  Zone  (EEZ). 

However,  continuing  to  rely  on  this  approach  alone  may  have  long-term  negative 
effects.  For  example,  as  two  eminent  international  legal  scholars  and  law  of  the  sea 
experts  recently  noted: 

•  governments  are  more  inclined  to  respect  obligations  to  which  formal  consent 
has  been  given  by  the  highest  political  authorities.  Even  if  the  Convention  is 
now  generally  declaratory  of  customary  international  law,  this  leaves  much 
room  for  argument  about  important  details;  and 

•  without  widespread  ratification,  inevitable  "violations"  are  more  easily  inter- 
preted as  evidence  that  state  practice,  the  ultimate  source  of  customary  law,  is 
not  necessarily  rooted  in  the  Convention.* 

U.S.  interests  would  clearly  be  best  served  by  a  stable,  widely  accepted  inter- 
national regime.  Without  acceding  to  the  Convention,  the  United  States  may  have 
more  difficulty  maintaining  its  traditional  leadership  position  in  ocean  law  and  pol- 
icy. Moreover,  the  balance  of  interests  contained  in  the  Convention  may  unravel;  ex- 
cessive maritime  claims  could  proliferate  to  the  detriment  of  the  global  mobility  in- 
terests of  all  States.  Insistence  upon  our  navigational  rights  outside  the  Convention 
could  run  into  intense  political  and,  perhaps,  military  resistance  from  coastal  States 
(as  has  happened  in  recent  years).  Marine  scientific  research  would  undoubtedly  be- 
come highly  regulated,  if  not  denied  altogether.  As  a  result,  maritime  States  may 
be  hard  pressed  to  argue  that  a  disintegrating  Convention  continues  to  refiect  cus- 
tomary law.  Much  is  at  stake,  including  strategic  mobility,  as  well  as  our  abilities 
to  develop  global  resources,  promote  commercial  trade,  protect  the  marine  environ- 
ment, and  combat  maritime  drug  trafficking  and  illegal  immigration  by  sea.  We  be- 


*John  R.  Stevenson  and  Bernard  H.  Oxman,  The  Future  of  the  United  Nations  Convention 
on  the  Law  of  the  Sea,  88  AM.  J.  InTl  L.  488,  492  (1994). 
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lieve  that,  in  an  increasingly  interdependent  world,  the  United  States  can  best 
maintain  its  leadership  role  in  ocean  law  and  policy  as  a  party  to  the  Convention. 

SUMMARY  AND  CONCLUSION 

The  LOS  Convention  contains  a  comprehensive  codification  of  long-recognized  te- 
nets of  customary  international  law  which  reflect  a  fair  balance  of  traditional  ocean 
uses.  The  freedoms  embodied  in  this  document  are  exercised  by  our  naval  and  air 
forces  and  commercial  shipping  interests  every  day.  Operations  Desert  Shield  and 
Desert  Storm  demonstrated  the  importance  of  protecting  and  promoting  these  free- 
doms. It  is  important  to  bear  in  mind,  however,  that  the  LOS  Convention  and  the 
law  it  reflects  are  not  static  concepts:  they  are  dynamic,  ever-evolving  reflections  of 
State  practice.  If  the  United  States  remains  outside  the  Convention,  it  will  not  be 
in  a  position  to  afl"ect  the  evolution  of  this  ocean  regulatory  regime. 

All  States  have  a  key  interest  in  protecting  and  consolidating  the  gains  previously 
achieved  through  years  of  State  practice,  the  UNCLOS  negotiations,  and  other  ef- 
forts. We  must  safeguard  international  transit  rights  for  ships  and  aircraft,  of  all  na- 
tions. We  must  not  acquiesce  in  unlawful  claims  or  practices  which  restrict  or  im- 
pede these  and  other  navigational  freedoms.  Such  claims  will,  if  allowed  to  ripen, 
threaten  the  delicate  balance  of  interests  reflected  in  the  1982  Convention.  Each 
State's  physical  security,  economic,  and  environmental  interests  are  compatible — the 
framework  is  found  in  the  LOS  Convention.  We  believe  the  U.S.  should  champion 
the  Convention's  principles  in  order  to  promote  navigational  and  overflight  free- 
doms, prudent  resource  development,  unrestricted  global  trade,  and  protection  of  the 
marine  environment.  Without  such  careful  attention,  the  delicate  fabric  of  the  Con- 
vention could  quickly  unravel,  to  the  detriment  of  all  nations.  The  1982  Convention, 
as  revised,  now  represents  the  greatest  milestone  yet  in  the  development  of  the  law 
of  the  sea.  Its  value  lies  in  the  complex  but  deliberate  balance  of  maritime  and 
coastal  interests  and  its  preservation  of  vital  navigational  and  overflight  freedoms 
which  benefit  us  all.  Finally,  in  addition  to  "locking  in"  the  navigational  rights  we 
currently  exercise  and  espouse,  we  believe  U.S.  accession  would  foster  greater  re- 
spect for  the  development  of  international  law  and  demonstrate  a  renewed  willing- 
ness on  the  part  of  our  government  to  assume  a  leadership  position  in  the  important 
areas  of  ocean  law  and  policy. 

Mr.  Chairman,  I  thank  you  for  the  opportunity  to  appear  before  the  Committee 
today.  The  Department  of  Defense  looks  forward  to  working  with  the  Conimittee  in 
the  coming  months  to  secure  the  Senate's  advice  and  consent  to  ratification  of  the 
Law  of  the  Sea  Convention.  Mr.  Chairman,  I  would  be  happy  to  respond  to  any 
questions  you  or  other  Members  of  the  Committee  may  have. 

The  Chairman.  I  appreciate  very  much  the  wilHngness  to  sup- 
port the  Law  of  the  Sea. 

Admiral  Center,  we  welcome  you.  You  bring  to  the  job  not  only 
your  position  on  the  JCS,  but  also  your  experience  as  an  active 
ship's  captain  who  has  experienced  perhaps  some  of  the  difficulties 
if  we  do  not  sign  the  treaty. 

STATEMENT  OF  REAR  ADMIRAL  WILLLVM  D.  CENTER,  DEPUTY 
DIRECTOR  FOR  INTERNATIONAL  NEGOTIATIONS,  JOINT 
CHIEFS  OF  STAFF 

Admiral  Center.  Good  morning,  Mr.  Chairman.  Thank  you.  I 
would  thank  you  and  the  other  members  of  the  committee  for  the 
opportunity  to  appear  today  in  support  of  the  Convention  on  the 
Law  of  the  Sea.  I  have  submitted  a  written  statement,  so  I  will  just 
offer  a  few  comments. 

General  Shalikashvili  and  Admiral  Owens,  who  co-chairs  with 
Mr.  Slocombe  the  Department  of  Defense  Law  of  the  Sea  Task 
Force,  asked  me  to  underscore  that  the  convention  enjoys  the  full 
support  of  the  Joint  Chiefs  and  the  Unified  Commanders  in  Chief. 
From  a  national  security  perspective,  this  opportunity  to  join  the 
Law  of  the  Sea  Convention  has  reemerged  just  in  time. 

The  end  of  the  cold  war  did  not  reduce  our  mobility  require- 
ments. In  fact,  a  smaller  force  places  a  premium  on  mobility.  As 
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we  have  seen,  it  is  hard  to  predict  where  the  next  challenge  will 
arise.  The  convention  underpins  strongly  the  worldwide  mobility 
America's  forces  need.  It  provides  a  stable  legal  basis  for  governing 
the  world's  oceans.  It  reduces  the  need  to  fall  back  on  a  potentially 
volatile  mixture  of  customary  practice  and  gunboat  diplomacy.  Sus- 
taining overseas  presence,  peacekeeping,  disaster  assistance,  hu- 
manitarian relief,  or  conducting  combat  operations  far  from  our 
shores  are  possible  only  if  our  forces  and  supplies  can  freely  use 
sea  and  air  lanes. 

There  must  be  bedrock  assurance  that  lines  of  communication 
will  remain  open  as  a  matter  of  legal  right.  Would-be  adversaries 
or  nations  who  do  not  support  a  particular  undertaking  will  less 
likely  challenge  lawful  use  of  sea  and  air  lanes  based  on  the  widely 
accepted  treaty  to  which  we  are  a  party. 

It  would  be  difficult  to  pick  and  choose  among  specific  treaty 
rights.  They  are  all  extremely  important.  However,  the  right  of 
transit  passage  and  the  related  regime  of  archipelagic  scalane  pas- 
sage warrant  special  emphasis.  More  than  150  international  straits 
are  overlapped  by  territorial  seas.  Of  these,  a  dozen  or  so  are  con- 
sidered strategic  for  commercial  and  military  purposes.  The  con- 
vention confirms  the  right  of  warships  to  conduct  operationally  ef- 
fective transits  through  international  straits  in  normal  modes.  Sub- 
marines can  stay  submerged.  Ships  can  remain  in  formation.  They 
can  launch  and  recover  aircraft.  This  enables  maintaining  appro- 
priate readiness  and  defensive  postures. 

In  that  same  transit  regime,  the  convention  also  upholds  the 
right  of  ships  to  navigate  freely  without  regard  to  cargo  or  means 
of  propulsion.  Since  more  than  one-third  of  our  Navy's  major  com- 
batants are  nuclear  powered,  the  importance  of  this  right  cannot 
be  overemphasized. 

The  DOD  white  paper  details  clearly  the  importance  of  the  Strait 
of  Gibraltar  to  the  resupply  of  Israel  in  1967  and  again  in  1973. 
During  the  Libya  raid  in  1986,  Air  Force  fighter  bombers  also  re- 
lied on  free  passage  through  the  strait  to  accomplish  their  mission. 
Bab  el  Mandeb  and  Hormuz  have  been  used  constantly  enforcing 
U.N.  sanctions  against  Iraq  and  for  moving  personnel  and  equip- 
ment to  and  from  that  theater.  The  Strait  of  Bonafacio,  a  shortcut 
between  Sardinia  and  Corsica,  provides  ships  in  the  western  Medi- 
terranean ready  access  to  resupply  ports  in  Italy.  It  is  also  a  key 
portal  for  our  submarines  en  route  to  repair  and  logistic  support 
from  the  tender  in  La  Maddalena. 

As  you  can  see,  the  Law  of  the  Sea  has  direct,  measurable,  and 
important  impact  on  military  operations  every  day.  During  the  past 
60  days,  in  addition  to  routine  deployments  to  the  Mediterranean, 
western  Pacific,  and  Indian  Ocean,  our  ships  deployed  to  enforce 
U.N.  sanctions  around  Haiti,  off  the  coast  of  the  former  Yugoslavia, 
in  the  Persian  Gulf  and  Red  Sea.  They  were  off  the  coast  of  eastern 
Africa  to  support  operations  in  Rwanda  and  Somalia.  They  oper- 
ated near  Korea  to  underscore  our  commitment  there. 

Ratifying  the  convention  will  reduce  operational  concerns  related 
to  excessive  or  illegal  claims.  It  will  also  reduce  the  need  for  free- 
dom of  navigation  operations  in  conjunction  with  this  already  tax- 
ing list  of  commitments. 
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The  convention  provides  a  stable  basis  on  which  to  build  through 
negotiation  and  state  practice  future  oriented  solutions  to  global 
problems.  It  will  be  much  easier,  should  it  ever  prove  necessary,  for 
us  to  operate  in  support  of  U.S.  commercial  seabed  mining  claims 
once  the  U.S.  is  a  party.  On  the  other  hand,  one  can  easily  envision 
how  remaining  outside  the  convention  could  ultimately  lead  to  a 
high  seas  confrontation  with  a  coalition  of  our  own  allies. 

Thank  you  again,  sir,  for  this  opportimity.  Let  me  reemphasize 
in  closing  from  a  national  security  perspective  two  fundamental 
points.  First,  the  number  and  geographic  diversity  of  challenges  to 
our  national  interests  coupled  with  our  smaller  post-cold  war  force 
place  a  premium  on  strategic  mobility.  Second,  the  rule  of  law  em- 
bodied in  the  convention  underpins  U.S.  security  and  global  leader- 
ship and  is  clearly  preferable  to  a  strategy  of  unilateralism  based 
on  the  threatened  or  actual  use  of  force. 

Thank  you  very  much. 

[The  prepared  statement  of  Admiral  Center  follows:] 

Prepared  Statement  of  Rear  Admiral  William  D.  Center 

I  would  like  to  thank  Chairman  Pell  and  the  Committee  on  Foreign  Relations  for 
this  opportunity  to  testify  concerning  the  Law  of  the  Sea  (LOS)  Convention.  General 
Shalikashvili,  Chairman  of  the  Joint  Chiefs  of  StafT,  and  Admiral  Owens,  Vice 
Chairman  and  Co-Chair  of  the  DOD  Law  of  the  Sea  Task  Force,  asked  that  I  review 
with  you  the  position  of  the  Joint  Chiefs  of  StafT  and  the  unified  Commanders-in- 
Chief  on  ratification  of  the  agreement  implementing  the  LOS  Convention. 

By  way  of  introduction,  I  am  the  Deputy  Director  for  International  Negotiations 
in  the  Strategic  Plans  and  Policy  Directorate  of  the  Joint  Staff.  My  responsibilities 
include  developing  policy  positions  and  participating  in  negotiation  of  international 
agreements  and  treaties  having  military  impact.  Today  I  will  review  the  Law  of  the 
Sea  Convention  from  a  strategic  and  national  security  perspective. 

There  are  strong  national  security  reasons  for  supporting  Senate  ratification  of 
the  LOS  Convention.  Entry  into  force  will  strongly  underpin  the  worldwide  mobility 
our  forces  need  and  make  us  less  reliant  on  operational  challenges  to  protect  our 
navigational  rights.  The  LOS  Convention  will  provide  a  stable  basis  for  governing 
the  world's  oceans  through  legal  rules  and  norms  rather  than  a  potentially  volatile 
mixture  of  customary  practice  and  gunboat  diplomacy. 

OUR  requirements 

The  end  of  the  Cold  War  has  not  lessened  our  global  mobility  requirements.  A 
smaller  force  places  a  premium  on  mobility.  The  situation  is  further  complicated  by 
our  inability  to  predict  where  the  next  challenge  will  arise.  The  geographic  diversity 
and  complexity  of  not  only  our  own  mobility  requirements,  but  those  of  our  potential 
coalition  partners,  has  never  been  greater.  To  meet  these  operational  challenges,  our 
naval  and  air  forces  must  take  maximum  advantage  of  the  navigational  rights  codi- 
fied in  the  LOS  Convention.  Sustaining  our  overseas  presence,  using  military  forces 
for  peacekeeping,  disaster  assistance,  or  humanitarian  relief,  or  conducting  combat 
operations  far  from  our  shores  are  only  possible  if  military  forces  and  military  and 
civilian  logistic  supply  ships  and  aircraft  are  able  to  make  free  use  of  the  sea  and 
air  lines  of  communication.  Today  there  are  an  almost  infinite  number  of  scenarios 
for  which  we  must  be  prepared. 

LOS  convention  rights  on  which  DOD  DEPENDS 

To  meet  our  power  projection  and  sustainment  requirements  there  must  be  a  bed- 
rock assurance  that  key  lines  of  communication  will  remain  open  as  a  matter  of 
legal  right.  It  is  far  preferable  that  our  navigational  and  other  interests  be  codified 
in  a  treaty  document  than  to  depend  upon  "custom,"  "tradition,"  or  "customary 
international  law."  Would-be  adversaries,  or  nations  who  do  not  support  particular 
activities  we  are  undertaking,  will  less  likely  challenge  our  lawful  use  of  sea  and 
air  lanes  once  such  use  is  based  on  a  widely  accepted  treaty  to  which  we  are  a 
party.  The  LOS  Convention  directly  addresses  these  military  mobility  and  national 
security  interests.  Specifically,  the  LOS  Convention: 
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•  Preserves  the  high  seas  freedoms  of  overflight  and  vessel  navigation,  military 
research  and  development  activities,  ordnance  testing,  and  space  and  tele- 
communications activities. 

•  Limits  territorial  seas  to  12NM  in  the  face  of  pressures  by  coastal  states  to  ex- 
pand those  seas  well  beyond  that  limit  and  to  assert  other  types  of  claims  which 
nave  the  practical  effect  of  extending  coastal  state  control  over  legitimate  uses 
of  the  seas. 

•  Guarantees  unimpeded  overflight  and  passage  rights  through  international 
straits  and  archipelagic  sea  lanes. 

•  Guarantees,  without  prior  notification  or  permission,  the  right  of  innocent  pas- 
sage of  ships  through  the  territorial  seas  of  coastal  states. 

•  Clarifies  wnich  activities  are  permitted  under  the  regime  of  innocent  passage. 

•  Limits  jurisdiction  of  coastal  states  in  their  exclusive  economic  zones  (EEZ)  to 
resource-related  concerns  while  preserving  high  seas  freedoms  for  everyone. 

•  Recognizes  the  right  to  conduct  hydrographic  and  military  surveys  on  the  high 
seas  and  within  foreign  EEZs. 

•  Confirms  the  right  to  conduct  operationally  efiective  transits  through  inter- 
national straits  in  "normal  modes."  Submarines  can  stay  submerged.  Air  capa- 
ble ships  can  operate  aircraft.  Ships  can  remain  in  formation.  This  right  is  par- 
ticularo'  important  to  our  naval  units  because  it  ensures  their  ability  to  main- 
tain appropriate  readiness  and  defensive  postures. 

•  Favorably  codifies  the  doctrine  of  sovereign  immunity — fundamental  to  the  in- 
violability and  mobility  of  our  warships  and  other  public  vessels. 

•  Upholds  the  right  of  ships  to  navigate  in  international  waters  and  through  ter- 
ritorial seas  without  regard  to  cargo  or  means  of  propulsion.  Since  more  than 
one-third  of  the  Navy's  major  combatants  are  nuclear  powered,  the  importance 
of  this  right  cannot  be  overemphasized. 

•  Preserves  the  right  of  flag  states  to  train  and  equip  warships  and  naval  auxil- 
iaries to  fulfill  their  operational  requirements. 

It  would  be  difTicult  to  pick-and-chose  among  the  preceding  rights  to  list  them  in 
priority  order.  They  are  all  extremely  important.  As  noted  however,  the  right  of 
transit  passage  and  the  related  regime  of  archipelagic  sea  lanes  passage  are  particu- 
larly important.  More  than  150  international  straits  are  overlapped  by  12NM  terri- 
torial seas.  Of  this  total,  we  consider  around  a  dozen  to  be  "strategic"  for  commercial 
and  military  purposes.  Among  these  are  the  straits  of  Hormuz,  Bab  el  Mandeb,  Ma- 
lacca, Gibraltar,  Dover,  and  Bonafacio,  plus  the  strategic  "shortcuts"  through  the 
Philippines  and  Indonesian  archipelagoes. 

Secretary  Perry  forwarded  a  copy  of  the  DOD  "White  Paper"  on  the  LOS  Conven- 
tion to  the  Committee.  That  document  details  clearly  the  importance  of  the  Strait 
of  Gibraltar  to  the  resupply  of  Israel  in  1967  and  again  in  1973.  During  the  raid 
on  Libya  in  1986,  U.S.  Air  Force  FB-111  fighter  bombers  also  relied  on  free  passage 
through  the  Strait  to  accomplish  their  mission.  Bab  el  Mandeb  and  Hormuz  have 
been  used  constantly  in  enforcing  UN  sanctions  against  Iraq,  and  for  moving  per- 
sonnel and  equipment  to  and  from  the  Persian  Guli  theater  oioperations.  The  Strait 
of  Bonafacio,  a  key  "shortcut"  between  the  Islands  of  Sardinia  and  Corsica,  provides 
Sixth  Fleet  units  in  the  Western  Mediterranean  with  ready  access  to  resupply  ports 
in  Italy.  Bonafacio  is  also  a  key  portal  for  U.S.  submarines  proceeding  to  rendezvous 
for  repair  and  logistic  support  from  the  overseas  homeported  submarine  tender  in 
La  Maddalena,  Sardinia. 

As  you  can  see,  what  is  at  stake  here  is  not  just  a  matter  for  academic  debate 
between  international  law  professors — the  law  of  the  sea  has  a  direct,  measurable, 
and  important  impact  on  U.S.  military  operations  every  day. 

WHY  UPSET  THE  STATUS  QUO? 

Some  have  suggested  the  United  States  will  derive  no  benefit  from  becoming  a 
party  to  a  widely  accepted  LOS  Convention  since  most  of  the  rights  are  recognized 
under  either  customary  international  law  or  general  usage.  Formal,  written  codifica- 
tion of  our  rights  is  important;  so  is  becoming  a  party  to  the  LOS  Convention. 

Remaining  outside  of  the  LOS  Convention  would  diminish  our  position  of  mari- 
time leadership.  The  rights  we  will  enjoy  under  the  LOS  Convention  have  been  writ- 
ten and  refined  over  time  through  the  coordinated  actions  of  the  major  maritime 
powers,  most  of  whom  will  almost  certainly  become  parties.  As  an  outsider  the  U.S. 
would  find  itself  in  a  disadvantageous  position  to  influence  future  development  of 
the  law  which  underpins  our  strategic  mobility  and  commercial  interests. 

Remaining  outside  the  LOS  Convention  would  have  the  undesirable  effect  of  plac- 
ing the  U.S.  Freedom  of  Navigation  (FON)  program  "center  stage"  as  the  primary 
U.S.  instrument  for  challenging  excessive  claims.  Although  the  FON  program  is  in- 
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tended  to  be  neither  provocative  nor  controversial,  some  states  view  it  as  such.  Ac- 
cording to  a  1992  State  Department  study  of  illegal  claims,  the  U.S.  was  then  ac- 
tively protesting  illegal  claims  by  more  than  thirty  states,  at  the  rate  of  30  to  40 
protests  per  year.  This  year,  more  than  sixty  states  are  making  such  claims.  Of  par- 
ticular concern  to  DOD  are  claims  asserting  that  the  rights  of  transit  passage 
(through  an  international  strait)  or  innocent  passage  (througn  territorial  waters)  are 
conditioned  upon  prior  notification  by  warships.  We  are  also  concerned  with  claims 
of  "security  zones"  or  illegal  baselines  which  have  the  effect  of  delimiting  large 
ocean  areas  as  territorial  sea  or  internal  waters.  U.S.  policy  has  been  to  challenge 
systematically  those  claims — both  diplomatically  and  operationally — through  the 
FON  program. 

U.S.  accession  to  the  Convention  should  help  moderate  the  proliferation  of  exces- 
sive maritime  claims.  It  is  important  to  note  that  such  claims  are  not  being  made 
by  some  anti-U.S.  bloc,  but  by  virtually  all  coastal  states — including  many  of  our 
friends  and  closest  allies.  They  range  from  Italy's  noncompliant  historic  bay  claims, 
to  Canada's  excessive  baseline  claims.  Other  examples  include  Indonesia's  restric- 
tive archipleagic  sea  lanes  passage  claims  and  Peru's  restriction  on  aircraft  over- 
flight. 

This  is  not  to  suggest  unreasonable  unilateral  claims  which  attempt  to  restrict 
navigation  will  cease  once  the  United  States  becomes  party  to  the  LOS  Convention. 
Coastal  states  make  excessive  claims  because  they  believe  such  claims  to  be  in  their 
national  interest  and  because  they  believe  they  can  enforce  those  claims.  With  the 
U.S.  as  a  party,  fewer  states  are  likely  to  view  such  claims  as  legitimate  or  enforce- 
able. With  clear  support  from  the  U.S.,  other  nations  will  be  more  willing  to  under- 
take independent  or  cooperative  freedom  of  navigation  operations  to  challenge  such 
claims.  As  a  party,  our  d!iplomatic  challenges  will  clearly  carry  greater  weight. 

Because  of  the  manner  in  which  it  evolves,  customary  law  is  lacking  in  detail  and 
precision.  Conflict  over  the  exact  meaning  or  scope  of  a  particular  provision  has 
more  than  academic  consequences.  Modern  anti-ship  missiles,  anti-air  missiles,  and 
mines  afford  coastal  states  the  ability  to  interfere  with  transit  rights.  International 
consensus — reflected  in  the  LOS  Convention — that  particular  maritime  activities  are 
permitted  and  specific  coastal  restrictions  are  not,  reduces  the  likelihood  a  state  will 
undertake  to  enforce  an  excessive  claim.  One  need  only  look  at  the  factors  behind 
the  Peruvian  Air  Force  attack  on  a  U.S.  C-130  aircraft  over  international  waters 
in  1992  or  the  (until  recently)  routine  seizure  of  Japanese,  Chinese,  and  South  Ko- 
rean fishing  vessels  in  North  Korea's  so-called  "security  zone"  to  find  a  common 
thread:  unilateral  action  by  a  coastal  state  in  an  attempt  to  justify  an  illegal  claim. 

Some  have  asserted  that  to  the  extent  customary  law  is  ambiguous,  we  can  secure 
and  clarify  our  rights  through  direct  agreements  with  affected  coastal  states.  Ratifi- 
cation of  the  LOS  Convention  will  reduce  the  need  for  such  bilateral  or  multilateral 
agreements  or  interpretive  statements  regarding  the  customary  meaning  of  the  law 
of  the  sea.  The  1989  U.SAJ.S.S.R.  Agreement  on  Innocent  Passage  in  the  Territorial 
Sea  and  the  1988  U.STIndonesia  Agreement  on  archipelagic  passage  are  two  exam- 
ples. This  practice  was  born  out  of  necessity,  but  it  is  a  hapheizard  approach  to  a 
very  clearly  defined  goal.  Not  all  coastal  states  are  willing  to  sign  agreements.  Iran, 
which  overlooks  the  Strait  of  Hormuz  and  controls  more  Arabian  Gulf  coastline  than 
any  other  country  would  be  unlikely  to  sign  an  agreement  with  the  United  States. 
Bilateral  agreements  incur  costs  as  coastal  states  seek  something  in  return  for  rec- 
ognizing our  legal  rights.  Even  friends  and  allies  such  as  Spain  and  Morocco  would 
not  feel  it  unreasonable  to  attach  conditions  (such  as  prior  notice  of  the  impending 
transit  of  a  warship  or  overflight  of  a  military  aircraft)  to  an  agreement  on  a  regime 
for  the  Strait  of  Gioraltar.  A  treaty  like  the  LOS  Convention  provides  the  best  pro- 
tection for  our  rights. 

A  policy  which  increases  reliance  on  the  FON  program  ignores  costs  and  other  fac- 
tors. Our  strategic  responsibilities  require  deployment  of  a  smaller  fleet  to  diverse 
locations.  During  the  past  60  days — in  addition  to  "routine"  deployments  to  the 
Mediterranean,  Western  Pacific,  and  Indian  Ocean — our  ships  deployed  to  enforce 
UN  sanctions  around  Haiti,  off  the  coast  of  the  former  Yugoslavia,  and  in  the  Per- 
sian Gulf  and  Red  Sea.  They  were  ofl"  the  coast  of  eastern  Africa  in  support  of  oper- 
ations in  Rwanda  and  Somalia.  They  operated  in  the  vicinity  of  the  Korean  Penin- 
sula to  underscore  our  commitment  in  that  region.  Ratifying  the  LOS  Convention 
will  reduce  the  need  for  FON  operations  in  conjunction  with  this  already  taxing  list 
of  requirements. 

EXERCISING  NAVIGATIONAL  FREEDOMS  INCURS  RISK 

Some  have  argued  that  the  navigational  rights  embodied  in  the  LOS  Convention 
are  already  part  of  the  body  of  customary  international  law  and  it  will  not  advance 
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our  interests  to  become  a  party  since  U.S.  military  forces  have  not  been  restricted 
in  their  ability  to  conduct  transits.  The  DOD  "White  Paper"  entitled  "National  Secu- 
rity and  the  Law  of  the  Sea  Convention"  includes  a  partial  list  of  past  incidents 
where  disputes  over  maritime  rights  lead  to  confrontations. 

It  is  also  wrong  to  argue  that  tJie  ability  of  the  U.S.  to  bring  to  bear  overwhelming 
force  to  resist  illegal  claims  offsets  our  interests  in  becoming  party  to  the  Conven- 
tion. This  oversimplifies  the  operational  and  political  environment  in  which  U.S. 
military  forces  operate.  In  the  first  place,  there  are  a  relatively  small  number  of  in- 
cidents, involving  contested  maritime  claims,  because  U.S.  forces  conduct  only  se- 
lected challenges  against  illegal  maritime  claims.  Whenever  a  military  op)eration  or 
activity  could  result  in  an  international  incident,  our  policies  require  commanders 
to  provide  advance  notice  and  reporting  to  higher  authority.  These  prudent  proce- 
dures ensure  appropriate  levels  of  command  are  fully  cognizant  oi  situations  in 
which  U.S.  forces  mi^t  become  involved.  In  practice,  these  procedures  have  the  ef- 
fect of  placing  real  world  limitations  on  operational  commanders — limits  which 
wouldn't  exist  if  illegal  claims  were  rolled  back  to  conform  with  the  LOS  Conven- 
tion. 

Finally,  arguing  that  excessive  claims  have  not  deterred  U.S.  forces  ignores  the 
impact  of  such  claims  on  our  potential  coalition  partners.  We  have  encouraged  other 
nations  to  join  our  efforts  in  enforcing  UN  sanctions  against  Iraq.  Many  have  been 
reluctant  to  do  so.  In  some  cases  this  is  almost  certainly  due  to  the  risk  of  confronta- 
tion with  coastal  states.  Even  those  who  do  participate  are  circumspect  in  their  be- 
havior. To  date  none  of  the  foreign  navies  joining  tne  enforcement  efTort  have  exer- 
cised their  transit  passage  right  to  conduct  helicopter  operations  in  the  Strait  of 
Hormuz.  Common  understanding  and  application  of  the  law  of  the  sea  is  essential 
in  planning  and  executing  coalition  operations. 

FINAL  THOUGHTS 

The  LOS  Convention  provides  a  stable  basis  upon  which  to  build — through  nego- 
tiation and  state  practice — solutions  to  global  problems  such  as  pollution,  over  fish- 
ing, and  access  to  seabed  resources.  It  will  be  much  easier — should  it  ever  prove 
necessary — to  operate  our  forces  in  support  of  U.S.  commercial  seabed  mining  claims 
if  the  U.S.  is  a  party  to  the  LOS  Convention.  In  such  cases,  one  can  easily  envision 
how  remaining  outside  the  Convention  could  ultimately  result  in  confrontation  with 
a  coalition  of  our  own  allies.  The  LOS  Convention  is  a  progressive  step  towards  solu- 
tion of  the  some  problems  of  the  next  century. 

Again  I  wish  to  thank  the  Committee  for  offering  me  the  opportunity  to  appear 
today.  Summarizing,  from  a  national  security  perspective,  there  are  two  fundamen- 
tal points  in  support  of  ratification: 

•  The  number  and  geographic  diversity  of  challenges  to  our  national  interests 
plus  our  smaller  post-Cold  War  force  structure  make  strategic  mobility  more  im- 
portant than  ever  to  our  national  security. 

•  The  rule  of  law  as  embodied  in  the  LOS  Convention  underpins  U.S.  leadership 
and  security  and  is  clearly  preferable  to  a  strategy  of  unilateralism  based  on 
the  threatened  or  actual  use  of  force. 

In  1982,  the  important  national  security  benefits  of  the  LOS  Convention  took  a 
back  seat  to  the  serious  flaws  in  the  original  Part  XI.  Adjustments  to  Part  XI  and 
the  changing  geopolitical  situation  have  now  clearly  tipped  the  balance  in  favor  of 
ratification. 

The  Chairman.  Thank  you  very  much  for  being  with  us  and  for 
your  testimony.  Admiral  Shkor,  we  would  like  to  hear  from  you. 

STATEMENT  OF  REAR  ADMIRAL  JOHN  E.  SHKOR,  CHIEF 
COUNSEL,  U.S.  COAST  GUARD 

Admiral  Shkor.  Thank  you,  sir.  I  would  like  to  thank  you  for 
this  opportunity  to  present  the  views  of  the  Coast  Guard  in  support 
of  the  Law  of  the  Sea  Treaty,  as  amended  and,  as  has  been  said 
before,  for  your  very  important  leadership  in  this  area  for  many, 
many  years. 

On  November  16  of  this  year,  the  1982  United  Nations  Conven- 
tion on  the  Law  of  the  Sea,  as  amended  by  the  agreement  recently 
signed,  will  enter  into  force.  This  event  presents  the  United  States 
with  an  opportunity  to  achieve  a  longstanding  objective;  that  is,  ac- 
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ceptance  of  a  widely  ratified,  comprehensive  Law  of  the  Sea  Treaty, 
a  treaty  which  protects  and  promotes  a  wide  range  of  United  States 
ocean  interests.  Because  of  the  Coast  Guard's  law  enforcement,  en- 
vironmental protection,  and  national  security  missions,  the  Coast 
Guard  has  long  been  a  proponent  of  achieving  such  a  comprehen- 
sive and  stable  regime. 

From  the  standpoint  of  Coast  Guard  activities  and  operations,  ac- 
cession by  the  United  States  to  the  convention,  as  amended,  is  a 
positive  development.  There  are  three  principal  reasons. 

First,  the  convention  preserves  vital  navigation  freedoms.  It  lim- 
its the  breadth  of  the  territorial  sea  to  12  miles,  showing  as  illegit- 
imate claims  in  excess  of  that  amount.  It  also  preser/es  the  impor- 
tant navigational  regime  of  innocent  passage,  as  well  as  defining 
transit  passage  in  international  straits  and  archipelagic  sealanes 
passage.  Traditional  freedoms  of  navigation  and  overflight  are  like- 
wise preserved  in  the  exclusive  economic  zone.  These  navigation  re- 
gimes preserve  our  right  to  use  the  world's  oceans  to  meet  impor- 
tant United  States  national  security  requirements  and  for  commer- 
cial vessels  to  carry  our  seaborne  trade. 

Second,  the  convention  advances  our  interests  as  a  coastal  nation 
in  protecting  the  marine  environment  and  managing  resources.  The 
convention  provides  a  legal  baseline  which  sanctions  the  actions  of 
domestic  and  regional  fishing  organizations  to  deal  with  conserva- 
tion issues.  The  convention  imposes  responsibilities  on  the  coastal 
state  to  responsibly  manage  their  fisheries  resources  and  provides 
the  best  structural  framework  for  resolving  conflicts. 

The  convention  is  also  a  far  reaching  environmental  accord  ad- 
dressing vessel  source  pollution,  ocean  dumping,  and  land-based 
sources  of  marine  pollution.  As  you  know,  the  Coast  Guard  has  re- 
cently embarked  on  a  comprehensive,  wide-ranging  port  state  con- 
trol program  with  the  goal  of  purging  our  waters  of  substandard 
ships.  This  policy  is  in  fact  consistent  with  and  supported  by  the 
convention  provisions  that  provide  for  port  state  competence.  The 
convention  addresses  state  responsibility  to  curb  all  sources  of  ma- 
rine pollution  while  requiring  that  such  regimes  be  consistent  with 
navigation  and  other  important  uses. 

While  the  United  States  did  not  sign  the  convention  in  1982,  we 
have  maintained  a  leadership  role  in  a  number  of  related  conven- 
tions, including  the  international  convention  for  the  prevention  of 
pollution  from  ships,  MARPOL;  the  international  regulations  for 
preventing  collisions  at  sea,  COLREGS;  and  the  London  Conven- 
tion. The  common  frame  of  reference  for  each  of  these  is  the  Law 
of  the  Sea  Convention.  It  calls  upon  all  states  to  take  appropriate 
measures  to  prevent,  reduce,  and  control  pollution  from  any  source. 
By  becoming  a  party  to  the  Law  of  the  Sea  Convention,  as  amend- 
ed, the  United  States'  ability  to  function  as  a  leader  in  the  protec- 
tion of  the  world's  environment  will  continue  and  will  be  enhanced. 

Third,  the  convention  advances  U.S.  Government  interests  in 
suppressing  maritime  drug  trafficking  on  the  high  seas  and  it  does 
this  in  at  least  two  ways.  First,  since  the  Coast  Guard  may  not  op- 
erate within  another  nation's  territorial  sea  absent  a  special  ar- 
rangement, excessive  territorial  sea  claims  could  provide  a  safe 
haven  for  drug  smugglers  free  from  Coast  Guard  interdiction  ef- 
forts. As  a  practical  matter  then,  by  limiting  these  claims  to  12 
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miles,  the  convention  preserves  against  argument  a  broader  region 
within  which  U.S.  maritime  law  enforcement  activities  may  con- 
tinue. 

Second,  it  also  requires  states  to  cooperate  in  suppressing  illicit 
traffic  in  narcotic  drugs  and  psychotropic  substances  by  vessels  on 
the  high  seas.  It  permits  states  to  request  the  assistance  of  other 
states  to  suppress  that  traffic.  The  entry  into  force  of  the  Law  of 
the  Sea  Convention  will  once  again  demonstrate  the  U.S.  Govern- 
ment's commitment  to  a  eradicating  narcotics  trafficking  on  the 
world's  oceans. 

In  the  view  of  the  Department  of  Transportation  and  the  Coast 
Guard,  a  universal  regime  for  governance  of  the  oceans  is  needed 
to  safeguard  United  States  security  and  economic  interests.  Some 
observers  will  likely  continue  to  argue  that  the  United  States  does 
not  need  to  become  a  state  party  to  this  convention.  We  think  this 
view  is  wrong.  Unlike  the  1958  Geneva  Convention  on  the  High 
Seas,  UNCLOS  1982  is  not  just  a  codification  of  existing  customary 
international  law.  It  contains  both  customary  international  law  and 
provisions  allowing  for  the  progressive  development  of  law. 

For  the  United  States  to  remain  outside  of  the  convention  would 
both  undermine  the  significant  concessions  we  obtained  during  the 
negotiations  with  respect  to  navigational  freedoms  and  limit  our 
ability  to  shape  the  future  of  international  law  as  it  evolves  over 
time.  This  agreement  provides  us  with  a  near-term  opportunity  to 
join  with  other  industrialized  nations  in  a  widely  accepted  inter- 
national order  to  regulate  and  safeguard  the  many  diverse  activi- 
ties, interests,  and  resources  important  to  the  United  States. 

This  concludes  my  summary,  sir,  and  per  your  guidance,  I  would 
ask  that  my  full  statement  be  included  in  the  record. 

The  Chairman.  Without  objection,  that  will  be  done. 

[The  prepared  statement  of  Admiral  Shkor  follows:] 

Prepared  Statement  of  Rear  Admiral  John  E.  Shkor 

Mr.  Chairman,  members  of  the  committee,  good  afternoon.  I  am  Rear  Admiral 
John  Shkor,  Chief  Counsel  of  the  U.S.  Coast  Guard.  Although  currently  assigned 
as  the  Coast  Guard's  chief  counsel,  I  have  previously  served  as  the  department  of 
transportation's  representative  to  the  U.S.  Delegation  that  attended  the  third  united 
nation's  conference  on  the  law  of  the  sea,  as  the  Seventh  Coast  Guard  District  Legal 
Officer  in  the  early  days  of  the  drug  war  at  sea,  the  1980  Mariel  boatlift,  the  begin- 
ning of  alien  migrant  interdiction  operations,  and  most  recently  as  Chief  of  Oper- 
ations, Coast  Guard  Pacific  area.  These  assignments  allow  me  to  provide  comments 
not  only  from  the  legal  perspective,  but  from  the  operator's  point  of  view  as  well. 
Let  me  add  that  I  appreciate  the  opportunity  to  testify  today  on  behalf  of  the  Coast 
Guard  with  respect  to  the  Law  of  the  Sea  Convention.  In  addition,  I  would  be  happy 
to  answer  any  questions  you  might  have  following  my  prepared  remarks. 

On  November  16  of  this  year,  the  1982  United  Nations  Convention  on  the  Law 
of  the  Sea  will  enter  into  force.  This  event,  coupled  with  the  recently  concluded 
agreement  on  the  deep  seabed  mining  provisions,  presents  the  United  States  with 
an  opportunity  to  achieve  a  long-standing,  yet  elusive,  objective.  That  is  acceptance 
of  a  widely  ratified,  comprehensive  Law  of  the  Sea  Treaty  which  protects  and  pro- 
motes a  wide  range  of  U.S.  ocean  interests.  Many  of  these  affect  the  U.S.  Coast 
Guard.  Because  ofour  law  enforcement,  environmental  protection  and  national  se- 
curity missions,  the  Coast  Guard  has  long  been  a  proponent  of  achieving  a  com- 
prehensive and  stable  regime  with  respect  to  traditional  uses  of  the  oceans. 

From  the  standpoint  of  Coast  Guard  activities  and  operations,  accession  by  the 
United  States  to  the  convention,  as  amended  by  the  agreement,  is  a  positive  devel- 
opment. There  are  three  principal  reasons. 

First,  the  convention  preserves  vital  navigation  freedoms.  It  limits  the  breadth  of 
the  territorial  sea  at   12  miles,  showing  as  illegitimate  claims  in  excess  of  that 
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amount.  You  are  no  doubt  aware  of  the  excessive  territorial  sea  claims  of  several 
South  American  countries,  some  of  which  extend  to  200  miles.  The  convention  may 
well  serve  to  convince  those  countries  to  retreat  from  their  current  position  and 
adopt  the  internationally  recognized  territorial  sea  limit  of  12  nautical  miles.  It  also 
preserves  the  important  navigation  regime  of  innocent  passage,  as  well  as  defining 
transit  passage  in  international  straits  and  archipelagic  sea  lanes  passage.  Tradi- 
tional freedoms  of  navigation  and  overflight  are  likewise  preserved  in  the  Exclusive 
Economic  Zone  (EEZ)  and  beyond.  These  navigation  regimes  preserve  our  right  to 
use  the  world's  oceans  to  meet  important  U.S.  national  security  requirements  and 
for  commercial  vessels  to  carry  our  seaborne  trade. 

Second,  the  convention  advances  our  interests  as  a  coastal  nation  in  protecting 
the  marine  environment  and  managing  resources.  Experts  agree  that  the  problems 
associated  with  management  of  fish  stocks  will  continue  as  a  contentious  issue  for 
states  which  rely  on  fishing  to  feed  their  population.  The  convention  provides  a  legal 
baseline  which  sanctions  tne  actions  of  regional  fishing  organizations  to  deal  with 
conservation  issues.  Indeed,  the  convention  imposes  responsibilities  on  the  coastal 
states  to  responsibly  manage  their  fishery  resources,  and  provides  the  best  struc- 
tural framework  for  resolving  conflicts  between  competing  users.  It  establishes  the 
200-mile  exclusive  economic  zone,  provisions  of  whicn  are  fully  consistent  with  our 
current  domestic  fisheries  policy  and  interests.  Examples  of  direct  impact  on  Coast 
Guard  operations  in  this  area  can  be  found  in  the  recently  concluded  Bering  Sea 
"donut  hole"  agreement,  which  was  modeled  on  the  fishery  provisions  of  the  conven- 
tion, and  the  U.N.  Resolution  providing  for  a  moratorium  on  driflnet  fishing. 

The  convention  is  also  a  lar  reaching  environmental  accord  addressing  vessel 
source  pollution,  ocean  dumping  and  land-based  sources  of  marine  pollution.  As  you 
know,  the  Coast  Guard  has  recently  embarked  on  a  comprehensive,  wide-ranging 
port  state  control  program  with  the  goal  of  purging  our  waters  of  substandard  ships. 
This  policy  is  in  fact  consistent  with  and  supported  by  the  convention  provisions 
that  provide  for  port  state  enforcement  competence.  The  convention  also  prescribes 
a  delicate  balance  between  the  rights  of  coastal  states  to  adopt  certain  measures  to 
protect  the  marine  environment  adjacent  to  their  shores  and  the  general  right  of 
a  flag  state  to  exercise  prescriptive  and  enforcement  jurisdiction  over  their  vessels. 
It  addresses  state  responsibility  to  curb  all  sources  of  marine  pollution  while  requir- 
ing that  all  such  regimes  be  consistent  with  navigation  and  other  important  mari- 
time uses.  The  convention  is  also  the  glue  that  binds  diverse  maritime  interests  in 
the  environmental  field.  While  the  U.S.  did  not  sign  the  convention  in  1982,  we  have 
maintained  a  leadership  role  in  a  number  of  related  conventions  including  the  Inter- 
national Convention  for  the  Prevention  of  Pollution  from  Ships  (MAKPOL),  the 
International  Regulations  for  Preventing  Collisions  at  Sea  (COLREGS)  and  the  Lon- 
don Convention.  The  common  frame  of  reference  for  all  three  of  these  International 
Maritime  Organization-Administered  Conventions  is  the  Law  of  the  Sea  Convention. 
The  Law  of  the  Sea  Convention  calls  upon  all  states  to  take  appropriate  measures 
to  prevent,  reduce,  and  control  pollution  from  any  source.  By  oecoming  a  party  to 
the  Law  of  the  Sea  Convention,  the  United  States's  ability  to  function  as  a  leader 
in  the  protection  of  the  marine  environment  will  be  enhanced.  The  United  States 
will  be  in  a  better  position  to  further  the  development  of  internationally  accepted 
standards  at  IMO  and  in  other  similar  fora. 

Third,  the  convention  advances  U.S.  Government  interests  in  suppressing  mari- 
time drug  trafficking  on  the  high  seas.  It  does  this  in  at  least  two  ways.  It  limits 
excessive  territorial  sea  claims  which  erode  the  Coast  Guard's  ability  to  interdict 
maritime  drug  smuggling  eflbrts.  Since  the  Coast  Guard  may  not  operate  within  an- 
other nation's  territorial  sea  absent  a  special  agreement,  excessive  territorial  sea 
claims  effectively  provide  smugglers  a  safe  haven,  free  from  Coast  Guard  interdic- 
tion efforts.  As  a  practical  matter,  then,  by  limiting  these  claims  to  twelve  miles, 
the  convention  preserves  a  broader  high  seas  region  within  which  U.S.  maritime  law 
enforcement  efforts  may  operate.  It  also  requires  states  to  cooperate  in  suppressing 
illicit  traffic  in  narcotic  drugs  and  psychotropic  substances  by  vessels  on  the  high 
seas  and  permits  states  to  request  the  assistance  of  other  states  to  suopress  that 
traffic.  This  provision  closely  tracks  portions  of  article  17  of  the  1988  U.N.  Conven- 
tion Against  Illicit  Traffic  in  Narcotics  and  Psychotropic  Substances,  which  was 
signed  by  the  United  States  in  December  1988.  The  general  nature  of  the  inter- 
national cooperation  provisions  in  both  the  Law  of  the  Siea  Convention  and  the  1988 
U.N.  Convention  are  recognized.  An  international  working  group  on  maritime  co- 
operation is  tentatively  set  to  meet  in  September  to  begin  work  on  a  comprehensive 
set  of  principles  and  specific  recommendations  to  enhance  the  implementation  of 
these  provisions.  Notwithstanding  the  lack  of  specificity  in  these  provisions,  U.S. 
Government  experience  indicates  that  since  the  1988  convention's  entry  into  force, 
international  enforcement  cooperation  has  improved.  The  entry  into  force  of  the  Law 
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of  the  Sea  Convention  will  once  again  demonstrate  the  U.S.  Government's  commit- 
ment to  eradicating  narcotics  trafficking  on  the  high  seas. 

The  U.S.  did  not  sign  the  convention  when  it  opened  in  1982,  principally  because 
of  concerns  with  the  deep  seabed  mining  provisions  of  part  XI.  Even  then,  however, 
it  was  recognized  that  the  other  parts  of  the  treaty  on  balance  served  the  interests 
of  the  United  States.  President  Reagan,  in  his  1983  ocean  policy  statement,  ex- 
pressed the  United  States'  willingness  to  accept  and  act  in  accordance  with  the  pro- 
visions respecting  traditional  ocean  uses  which  generally  confirmed  existing  mari- 
time law  and  practice  and  fairly  balanced  the  interests  of  all  states. 

I  was,  therefore,  happy  to  note  that  on  July  29,  1994,  the  United  States  joined 
with  41  other  nations  and  the  European  union  in  signing  an  agreement  modifying 
part  XI  of  the  Law  of  the  Sea  Convention.  This  was  the  necessary  stepping  stone 
to  achieving  a  broadly  accepted  Law  of  the  Sea  Convention.  The  compromises  em- 
bodied in  the  agreement  and  convention  establish  an  ocean  regulatory  regime  that 
is,  on  balance,  in  the  national  interest  of  the  United  States. 

In  the  view  of  the  Department  of  Transportation  and  the  Coast  Guard,  a  univer- 
sal regime  for  governance  of  the  oceans  is  needed  to  safeguard  United  States  secu- 
rity and  economic  interests.  Some  observers  will  likely  continue  to  argue  that  the 
U.S.  Does  not  need  to  become  a  state  party  to  this  convention.  This  view  is  wrong. 
Unlike  the  1958  Geneva  Convention  on  the  High  Seas,  UNCLOS  82  is  not  just  a 
codification  of  existing  customary  international  law.  UNCLOS  82  contains  both  cus- 
tomary international  law  and  the  provisions  allowing  for  the  progressive  develop- 
ment of  law.  For  the  United  States  to  remain  outside  of  the  convention  would  both 
undermine  the  significant  concessions  we  obtained  during  the  negotiations  of  the 
convention  in  the  area  of  navigational  freedoms,  and  limit  our  ability  to  shape  the 
future  of  the  convention  as  it  evolves  over  time.  Moreover,  the  agreement  provides 
us  with  a  near-term  opportunity  to  join  with  other  industrialized  nations  in  a  widely 
accepted  international  order  to  regulate  and  safeguard  the  many  diverse  activities, 
interests  and  resources  in  the  world's  oceans. 

This  concludes  my  prepared  statement.  I  appreciate  the  opportunity  to  appear  be- 
fore you  today  and  will  be  happy  to  answer  any  questions  you  might  have.  Thank 
you. 

The  Chairman.  I  will  now  ask  Karen  Davidson  of  NOAA  and 
Wes  Scholz,  who  did  some  excellent  negotiating,  if  they  have  any- 
thing further  they  wanted  to  add  at  this  time. 

STATEMENT  OF  KAREN  DAVTOSON,  SENIOR  COUNSEL  FOR 
INTERNATIONAL  LAW,  NATIONAL  OCEANIC  AND  ATMOS- 
PHERIC ADMINISTRATION 

Ms.  Davidson.  Thank  you,  Mr.  Chairman.  I  would  just  like  to 
take  a  brief  moment  to  indicate  and  thank  you  for  the  opportunity 
of  providing  a  statement  for  the  record,  which  I  believe  we  have 
provided,  from  the  Under  Secretary  of  NOAA  indicating  NOAA's 
strong  support  for  this  agreement  and  outlining  the  basic  reasons, 
taking  into  account  NOAA's  particular  interests,  why  we  both  be- 
lieve that  the  agreement  meets  the  policy  concerns  expressed  on 
the  Deep  Seabed  Hard  Mineral  Resources  Act,  of  which  we  are  the 
implementing  agency,  which  is  to  provide  assured,  nondiscrim- 
inatory access  to  U.S.  miners  who  are  interested  in  taking  advan- 
tage and  having  access  to  the  minerals  of  the  deep  seabed,  and  also 
having  a  domestic  regime  in  the  context  of  the  interim  measure 
which  is  pending,  a  widely  acceptable  international  convention,  and 
also  to  indicate  NOAA's  other  interests  which  are  a  broad  range, 
which  are  affected  by  almost  every  other  part  of  the  treaty,  would 
benefit  significantly  from  a  legal  framework  provided  by  the  con- 
vention. 

Thank  you. 

[The  prepared  statement  of  Dr.  Baker  follows:] 
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Prepared  Statement  of  Dr.  D.  James  Baker 

The  National  Oceanic  and  Atmospheric  Administration  (NOAA)  of  the  Depart- 
ment of  Commerce  is  pleased  to  submit  a  statement  for  the  record  on  the  United 
Nations  Convention  on  the  Law  of  the  Sea  (UNCLOS). 

NOAA  was  actively  involved  in  negotiation  of  the  agreement  modifying  the  seabed 
mining  provisions  (Part  XI)  of  the  Law  of  the  Sea  Convention  and  welcomes  the  de- 
cisions of  the  United  States  and  other  industrialized  nations  to  sign  the  Agreement. 
NOAA  is  the  Federal  agency  responsible  for  implementing  the  cfomestic  U.S.  deep 
seabed  mining  licensing  regime,  ihis  regime  was  established  in  1980  pending  entry 
into  force  for  the  United  States  of  a  widely  acceptable  and  comprehensive  law  of  the 
sea  treaty.  The  Agreement  satisfies  our  commercial  and  policy  objectives  with  re- 
gard to  U.S.  access  to  the  resources  of  the  deep  seabed.  Participation  in  the  agree- 
ment by  the  United  States  and  other  industrialized  nations  will  also  avoid  the  es- 
tablishment of  an  international  re^me,  detrimental  to  U.S.  interests,  under  the  ex- 
isting provisions  of  Part  XI  when  UNCLOS  comes  into  effect  on  November  16,  1994. 

By  resolving  long-standing  U.S.  objections  to  Part  XI  of  the  1982  UNCLOS,  the 
agreement  paves  the  way  for  other  U.S.  intei^ests — and  NOAA,  as  the  Nation's  civil- 
ian oceans  agency — to  reap  the  benefits  of  U.S.  participation  in  a  widely  accepted 
and  comprehensive  law  of  the  sea  convention.  The  vote  of  121  nations  to  adopt  the 
Agreement  (with  no  negative  votes),  and  the  signature  of  the  Agreement  by  all  the 
member  nations  of  the  European  Community,  as  well  as  Japan,  Canada  and  Aus- 
tralia indicate  that  other  nations  generally,  and  industrialized  nations  in  particular, 
are  satisfied  that  the  agreement  also  addresses  their  previous  concerns. 

The  Department  of  Commerce  has  an  interest  in  fostering  a  wide  variety  of  ocean 
uses  and  increasingly  is  aware  that  the  context  for  doing  so  is  international.  Com- 
mercial activity  and  growth  is  heavily  dependent  upon  international  maritime  trans- 
port. Marine  scientific  research  is  essential  for  informed  decisionmaking,  to  increase 
our  understanding  of  oceanic  and  atmospheric  processes  and  for  development  of  new 
commercial  applications.  NOAA's  responsibilities  for  protection  of  the  marine  envi- 
ronment, conservation  and  management  of  fisheries,  coastal  zone  management,  pro- 
tection of  endangered  species  and  marine  mammals,  and  management  of  marine 
sanctuaries  all  are  directly  affected  by  marine  activities  of  other  nations.  With  the 
growing  recognition  that  resources  and  impacts  of  pollution  know  no  boundaries,  the 
benefits  of  a  widely  accepted  international  legal  framework  within  which  to  address 
and  balance  the  interests  of  nations  are  increasingly  apparent. 

For  the  past  twenty  years,  successive  U.S.  administrations  have  consistently 
maintained  the  policy  that  U.S.  interests  would  be  best  served  by  a  widely  accepted 
and  comprehensive  law  of  the  sea  treaty.  Congress  expressed  a  similar  policy  in  the 
U.S.  deep  seabed  mining  legislation,  and  Ambassador  Albright  last  year  reafiirmed 
the  conrmnitment  of  this  Administration  to  that  objective.  Since  1983,  the  United 
States  has  considered  that  the  non-seabed  mining  provisions  of  UNCLOS  generally 
confirm  existing  maritime  law  and  practice  and  fairly  balance  the  interests  of  all 
States. 

With  regard  to  the  new  Agreement  on  seabed  mining,  it  satisfactorily  resolves 
nearly  all  of  the  specific  objections  to  Part  XI  previously  expressed  by  the  United 
States  and  industry  representatives.  Specific  improvements  made  by  the  Agreement 
include: 

•  Replacing  the  excessively  detailed  and  costly  regime  of  Part  XI  with  a  scaled- 
back  and  evolutionary  approach  which  provides  for  the  functioning  of  institu- 
tions, and  future  development  of  a  commercial  recovery  management  regime, 
consistent  with  free  market  principles  and  only  when  concrete  interest  in  com- 
mercial seabed  mining  arises; 

•  Establishing  basic  principles  of  cost-efliciency,  non-discrimination  and  func- 
tional necessity  as  the  basis  for  actions  under  tne  Agreement; 

•  Providing  for  independent  commercial  operation  oi  the  Enterprise  only  on  the 
basis  of  a  joint  venture  and  on  a  future  Council  decision  that  the  operation  ac- 
cords with  sound  commercial  principles; 

•  Placing  the  Enterprise  on  an  equal  basis  with  private  operators  by  providing 
that  eventual  initial  operation  shall  be  through  joint  ventures,  applying  to  the 
Enterprise  the  obligations  of  private  contractors,  eliminating  obligations  of  Par- 
ties to  fund  Enterprise  operations  and  replacing  mandatory  technology  transfer 
to  the  Enterprise  with  provision  for  state  cooperation  "consistent  with  effective 
protection  of  intellectual  property  rights"; 

•  Eliminating  the  Review  Conference  which  could  amend  the  mining  regime  over 
U.S.  objections; 

•  Replacing  onerous  production  controls  with  market-oriented  principles  including 
disciplines  on  the  use  of  subsidies; 
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•  Replacing  costly  and  burdensome  economic  rent  provisions  with  a  future  system 
to  De  based  on  comparable  land-based  systems; 

•  Eliminating  million  dollar  a  year  annual  fees  for  private  operators  during  the 
exploration  stages;  and 

•  Providing  for  grandfathering  in  of  U.S.  mining  consortia  on  terms  and  condi- 
tions "similar  to  and  no  less  favorable  than"  those  already  granted  to  mining 
entities  already  registered  under  the  UNCLOS  preparatory  regime. 

The  agreement  also  protects  U.S.  interests  by  providing  decisionmaking  mecha- 
nisms which  assure  the  United  States  and  other  industrialized  nations  a  role  com- 
mensurate with  their  economic  interests.  These  include  U.S.  membership  on  a  Fi- 
nance Committee  which  makes  decisions  by  consensus  on  matters  of  financial  and 
budgetary  significance,  and  a  voting  system  which  would  allow  the  United  States, 
acting  with  two  other  nations,  to  block  virtually  any  substantive  decision  of  the  gov- 
erning Council. 

Although  the  Enterprise  has  not  been  eliminated,  its  independent  operation  is  a 
matter  for  future  consideration  and  its  advantages  over  private  operators  have  been 
significantly  curtailed;  the  requirement  of  a  reserved  site  has  been  modified  to  allow 
the  contributing  operator  first  priority  for  a  joint  venture  with  the  Enterprise  on  the 
site;  and  excess  application  fees  (over  administrative  costs)  are  refundable  and  costs 
to  U.S.  -licensed  consortia  are  potentially  reduced  by  allowing  the  sponsoring  state 
(i.e.,  the  United  States)  to  certify  that  certain  qualifications  have  been  met. 

U.S.  participation  in  a  widely  accepted  treaty  which  provides  a  stable  legal  frame- 
work governing  the  range  of  ocean  uses  would  benefit  the  economic  and  marine  in- 
terests of  the  United  States. 

UNCLOS  provisions  relating  to  the  conservation  and  management  of  living  ma- 
rine resources  are  consistent  with  U.S  law,  policy  and  practice.  We  have,  since  1983, 
regarded  them  as  customaiy  inteinational  law;  indeed,  they  have  provided  a  founda- 
tion for  our  international  arrangements  for  two  decades. 

U.S.  oceans  policy  has  always  had  as  one  of  its  basic  objectives  the  application 
of  the  rule  of  law  to  the  uses  and  conservation  of  the  oceans.  The  stability  and  pre- 
dictability of  a  binding  international  regime  remain  highly  valued. 

The  continuing  relevance  and  value  of  the  legal  framework  suppiied  by  UNCLOS 
are  well  illustrated  in  the  negotiations  on  oceans  issues  at  the  United  Nations  Con- 
ference on  Environment  and  Development  and  the  Food  and  Agriculture  Organiza- 
tion's Agreement  to  Promote  Compliance  with  International  Conservation  and  Man- 
agement Measures  by  Fishing  Vessels  on  the  High  Seas. 

From  a  fisheries  standpoint,  we  believe  that,  despite  some  earlier  particular  con- 
cerns, signing  UNCLOS  will  yield  net  benefits.  Our  earlier  concerns  were  that 
UNCLOS  provisions  for  highly  migratory  species  were  inconsistent  with  U.S.  tuna 
policy  at  tnat  time,  and  the  exception  in  Article  66  that  contemplates  a  potential 
delay  in  ending  high  seas  salmon  fishing  to  avoid  economic  dislocations  was  of  con- 
cern in  the  Pacific. 

The  tuna  concern  was  resolved  in  1992  as  a  result  of  amendments  to  the  Magnu- 
son  Act,  and  Japanese  high  seas  salmon  fishing  was  terminated,  also  in  1992,  by 
the  Convention  for  the  Conservation  of  Anadromous  Stocks  in  the  North  Pacific 
Ocean. 

Thus,  we  believe  that  U.S.  ratification  of  UNCLOS  would  be  even  more  advan- 
tageous to  our  living  marine  resource  interests  today  than  it  would  have  been  at 
an  earlier  stage. 

With  resf)ect  to  marine  scientific  research,  UNCLOS  establishes  a  regime  of  ac- 
cess for  marine  scientific  research  which  is  essential  to  the  conduct  of  NOAA's  mis- 
sion. We  have  operated  in  accordance  with  the  provisions  of  the  treaty,  as  cus- 
tomary international  law.  As  noted  in  1983  by  President  Reagan  when  proclaiming 
the  U.S.  EEZ,  the  United  States  has  continuously  promoted  maximum  freedom  for 
such  research.  Ratification  of  UNCLOS  will  provide  the  best  means  of  ensuring  ac- 
cess by  U.S.  scientists  to  foreign  EEZs  under  reasonable  conditions. 

Regarding  protection  of  the  marine  environment,  UNCLOS  will  support  NOAA's 
role  as  a  steward  of  the  marine  environment,  because  it  sets  forth  tne  rights  and 
obligations  of  States  to  protect  and  preserve  the  marine  environment  from  all 
sources  of  marine  pollution,  including  land-based  sources,  ocean  dumping,  atmos- 
pheric deposition,  and  vessel  source  pollution. 

The  United  States  has  been  an  active  participant  in  the  development  of  inter- 
national rules  and  standards  to  address  marine  pollution.  The  obligations  set  forth 
in  UNCLOS  encourage  the  further  development  of  these  rules  and  standards  as  well 
as  an  increase  in  their  implementation  and  enforcement  on  an  international  basis. 

The  treaty  clarifies  that  States  shall  cooperate  on  a  global  and,  where  appro- 
priate, regional  basis  to  formulate  international  rules,  standards,  and  recommended 
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practices  and  procedures  for  the  protection  and  preservation  of  the  marine  environ- 
ment; recognizes  that  States  shall  endeavor  to  olbserve,  measure,  evaluate  and  ana- 
lyze, by  recognized  scientific  methods,  the  risk  or  efTects  of  pollution  of  the  marine 
environment;  and  obligates  States  to  enforce  adopted  laws  and,  more  importantly, 

fenerally  strengthens  tne  ability  of  port  and  coastal  States  to  take  regulatory  action 
eyond  that  which  historically  existed  under  international  law.  We  benefit  from  the 
international  agreement  on  these  issues. 

In  sum,  Mr.  Chairman,  the  Department  of  Commerce  and  NOAA  support  the  Ad- 
ministration's decision  to  sign  on  July  29  the  agreement  amending  Part  XI,  and  will 
be  pleased  to  work  with  this  Committee  to  secure  Senate  consent  to  United  States 
ratification  of  UNCLOS. 

The  Chairman.  Thank  you  very  much. 

Mr.  ScHOLZ,  I  have  nothing  to  add  to  Ambassador  Colson's  testi- 
mony, but  I  will  be  happy  to  entertain  any  questions  that  you  or 
others  may  have  on  the  seabed  mining  agreement  itself. 

The  Chairman.  I  would  add  that  we  will  keep  the  record  open 
until  the  end  of  the  day  tomorrow  for  any  additional  statements  or 
questions  from  my  colleagues  that  may  be  rendered.  I  would  hope 
that  any  of  the  negative  criticisms  that  have  been  rendered  would 
be  specifically  answered  in  your  statements. 

I  have  several  questions.  One,  educate  me  a  little  bit  on  the  con- 
tiguous zone,  the  24  nautical  miles.  How  does  that  differ  from  the 
EEZ  and  the  12-mile  territorial? 

Ambassador  Colson.  Senator,  even  in  our  traditional  Law  of  the 
Sea  in  the  1958  Creneva  Convention,  it  is  the  Geneva  Convention 
on  the  Territorial  Sea  and  the  Contiguous  Zone,  in  that  convention 
it  provides  for  an  outer  limit  of  the  contiguous  zones  at  12  nautical 
miles.  The  Law  of  the  Sea  Convention  allows  that  zone  to  be  a  24- 
mile  zone  which  overlies,  if  you  will,  the  exclusive  economic  zone. 
In  other  words,  beyond  the  territorial  sea  for  an  additional  12 
miles,  there  are  extraordinary  or  unusual  sorts  of  jurisdictional  ca- 
pabilities that  the  coastal  state  is  recognized  as  having. 

These  are  jurisdictional  capabilities  with  respect  to  customs  en- 
forcement which  would  help  us  certainly  in  the  area  of  narcotics 
interdiction  and  other  kinds  of  interdictory  interests  that  we  might 
have.  It  gives  us  the  right  to  prevent  infringement  of  our  customs, 
our  fiscal,  our  immigration,  and  our  sanitary  laws.  As  well,  I  think 
it  is  article  303  of  the  convention  also  provides  that  in  the  contig- 
uous zone  we  have  the  right  to  regulate  any  retrieval,  if  you  will, 
of  any  artifacts  that  might  be  found  on  the  seabed  out  to  24  miles. 

The  Chairman.  Which  we  would  not  have  beyond  24  miles. 

Ambassador  Colson.  These  rights  we  do  not  have  outside  of  24 
miles  under  international  law. 

The  Chairman.  What  has  happened  to  the  old  rubber  definition 
as  far  as  could  be  mutually  exploitable  which  under  Harry  Truman 
I  think  was  advanced  as  an  American  policy? 

Ambassador  Colson.  That  of  course  relates  to  the  continental 
shelf. 

The  Chairman.  Exactly. 

Ambassador  Colson.  One  of  the  benefits  of  the  new  convention 
is  up  until  the  1982  convention,  it  was  very  unclear  how  far  out 
the  continental  shelves  of  the  countries  of  the  world  might  go.  For 
the  first  time  in  this  convention,  there  is  an  objective  outer  limit 
that  is  established.  It  is  a  very  complicated  formula.  It  is  found  in 
article  76  of  the  convention.  I  cannot  off  the  top  of  my  head  go 
through  exactly  the  definition,  but  it  relates  to  the  depth  of  sedi- 
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ment  in  a  particular  area,  together  with  the  distance  from  the 
coast,  and  you  have  to  go  through  this  definitional  process  to  deter- 
mine if  the  seabed  in  any  area  is  within  national  jurisdiction. 

I  must  say  that  when  we  were  going  through  this  in  earlier 
years,  we  were  very  confident  that  the  way  the  shelf  definition  was 
set  out  in  the  1982  convention — and  we  negotiated  it  this  way — 
was  going  to  very  much  meet  all  of  our  resource  interests  in  the 
continental  shelf  areas  off  the  coast  of  the  United  States  in  the 
North  Atlantic,  certainly  in  the  Gulf  of  Mexico,  and  in  particular 
in  the  Bering  and  Chuckchi  Seas,  and  off  the  Arctic  slope. 

The  Chairman.  The  old  theory  that  we  controlled  the  continental 
shelf  as  far  as  is  exploitable  has  gone  by  the  board. 

Ambassador  Colson.  I  would  not  say  it  quite  that  way.  I  would 
say  it  has  now  been  given  concrete  definition  in  article  76  of  the 
1982  convention.  What  is  exploitable  could  allow  somebody  to 
argue  that  the  entire  ocean  in  some  context  was  exploitable.  So, 
clearly  that  was  not  a  definition  that  the  international  community 
could  use  in  the  1990's.  It  was  something  that  in  1945  made  sense 
when  technology  was  only  able  to  go  to  depths  of,  say,  100  meters, 
but  with  technology  expanding  and  with  the  sea  floor  being  exploit- 
able all  over  the  ocean,  there  had  to  be  some  definition  given  to  the 
outer  limit  of  the  continental  shelf  and  that  was  done  in  article  76. 

The  Chairman.  Thank  you. 

Was  it  called  the  rubber  definition? 

Ambassador  Colson.  Yes,  sir. 

The  Chairman.  Would  you  submit  for  the  record,  if  you  would, 
a  list  of  the  signers  so  far.  You  said  there  were  I  believe  47  states. 

Ambassador  Colson.  Yes,  sir.  I  would  simply  like  to  note  we 
would  be  happy  to  do  that.  That  is  changing  every  day.  I  believe 
there  were  41  that  signed  on  the  29th,  and  so  we  are  already  up 
to  47  and  we  know  that  many  more  states  will  be  signing  every 
day.  There  is  a  real  push  on  by  states  to  sign  this.  I  think  the  only 
reason  that  a  lot  of  them  have  not  signed  is  they  have  not  been 
able  to  go  through  all  of  the  bureaucratic  processes  that  they  have 
in  their  countries  to  get  authority  to  sign,  and  we  expect  a  number 
of  more  signatures  here  in  the  coming  weeks,  but  we  will  provide 
a  list  for  the  record. 

The  Chairman.  For  the  record  and  for  the  purpose  of  this  hear- 
ing, how  many  have  signed? 

Ambassador  Colson.  As  of  today  it  is  47. 

The  Chairman.  In  connection  with  the  venture  of  the  Coast 
Guard  icebreaker  that  sought  to  go  the  northern  route  and  was 
prevented  by  the  Soviets,  how  will  that  be  covered  under  the  trea- 
ty? 

Admiral  Shkor.  The  treaty  provides  for  navigational  freedoms  of 
various  kinds  on  both  the  high  seas  and  the  exclusive  economic 
zone.  The  treaty  also  provides  for  the  governance  of  marine  sci- 
entific research  within  a  nation's  exclusive  economic  zone,  and  so 
there  are  some  definitions.  I  would  note  that  in  his  1983  ocean  pol- 
icy statement  President  Reagan  took  a  position  that  encouraged 
marine  scientific  research  in  the  exclusive  economic  zone  to  the 
maximum  extent. 

To  the  degree  that  icebreaker  passage  involves  potential  other 
claims  of  jurisdiction,  whether  it  might  be  an  archipelagic  claim, 
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the  treaty  provides  a  basis  for  the  United  States  to  analyze  and 
deal  with  those  claims  with  our  neighbors. 

The  Chairman.  But  under  the  doctrine  of  innocent  passage, 
should  not  the  Russians  agree  to  the  passage  of  it? 

Admiral  Shkor.  Oh,  yes,  sir.  Indeed,  that  was  one  of  the  con- 
cerns that  in  a  broader  sense  we  have  that  gave  rise  to  our  desire 
to  see  a  stable  regime.  We  see  other  nations,  for  instance — I  believe 
there  are  some  43 — that  within  the  breadth  of  their  territorial  sea 
call  for  things  such  as  warship  reporting  that  in  our  judgment  are 
inappropriate  and  which  the  convention  does  not  provide  for.  That 
would  clarify  that. 

The  Chairman.  If  Russia  signs  the  convention,  does  it  mean  then 
that  she  could  not  stop  the  passage  of  an  icebreaker  through  the 
northern  passage? 

Admiral  Shkor.  It  would  depend  in  part,  sir,  on  the  purposes  for 
which  the  icebreaker  was  going  through  the  waters  and  the  activi- 
ties that  it  would  be  conducting.  If  it  were  innocent  passage,  as  de- 
fined by  the  convention,  then  our  claim  would  be  that  we  have  the 
right  to  do  so. 

The  Chairman.  Do  you  think  that  they  would  accept  it? 

Admiral  Shkor.  I  believe  that  particularly  aided  by  the  conven- 
tion, we  have  had  the  opportunity  to  resolve  a  number  of  potential 
sources  of  friction.  We  have  done  so  in  the  past  with  the  former  So- 
viet Union  with  regard  to  special  incidents  at  sea  involving  war- 
ships, and  I  think  that  there  has  been  a  tradition  of  desiring  safety 
and  cooperation  at  sea. 

The  Chairman.  Thank  you. 

Admiral  Center,  in  connection  with  your  own  experience,  could 
vou  explain  to  us  or  give  us  an  example  of  the  provisions  that  will 
be  of  benefit  to  our  Navy  and  for  the  freedom  of  navigation? 

Admiral  Center.  Yes,  sir.  Particularly  important  in  this  day  and 
age,  as  we  have  a  smaller  fleet,  one  of  the  great  attributes  of  a 
naval  ship  is  that  it  can  move  from  one  place  to  another.  Anything 
that  inhibits  the  freedom  to  move  clearly  is  something  that  we  try 
to  avoid. 

You  notice  there  are  a  couple  of  charts  over  there.  It  is  hard  for 
me  to  talk  about  the  world's  oceans  without  referring  to  a  chart, 
but  the  main  operating  areas  that  we  use  are  in  the  western  Pa- 
cific, the  Indian  Ocean,  particularly  the  north  Arabian  Sea  and  the 
Mediterranean.  These  three  areas  are  connected  by  a  series  of  stra- 
tegic straits,  the  Strait  of  Malacca,  the  Strait  of  Gibraltar,  and  for 
us  to  move  our  naval  units  from  one  of  these  areas  into  another, 
we  have  got  to  pass  through  these  straits.  Often  v/hen  we  are  doing 
these  movements,  it  is  at  time  of  crisis  or  a  time  of  international 
tension  and  we  are  trying  to  move  the  forces  quickly  from  one  place 
to  another. 

I  spent,  for  example,  a  total  of  9  years  assigned  to  ships  that 
were  home  ported  in  Yokosuka,  Japan  forward  deployed,  and  quite 
frequently  we  were  called  upon  to  leave  port  on  short  notice  and 
proceed  at  high  speed  to  some  destination  in  the  western  Pacific  or 
Indian  Ocean.  Often  these  transits  involved  passage  through  inter- 
national straits  like  the  Strait  of  Malacca. 

As  we  were  proceeding  to  this  destination,  we  had  to  practice  our 
normal  evolutions.  For  example,  I  spent  3  years  as  engineer  officer 
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on  the  aircraft  carrier  Midway,  and  as  we  were  proceeding  to  our 
destination,  we  wanted  to  increase  the  readiness  of  the  airwing. 
Being  able  to  operate  aircraft,  which  is  a  normal  function  for  an 
aircraft  carrier,  in  the  different  archipelagic  sealanes,  in  the 
straits,  in  the  economic  zones  of  the  coastal  states  through  which 
we  were  passing,  was  a  very  important  aspect  of  this.  So,  when  the 
carrier  finally  arrived  at  its  destination,  it  would  be  fully  ready  to 
accomplish  its  mission. 

It  is  really  hard  to  overemphasize  the  importance  of  this  right 
and  I  think  especially  I  would  point  out  for  our  logistic  support 
ships.  We  have  prepositioned  logistic  support  ships  in  Diego  Garcia, 
in  Guam,  and  other  places  around  the  world,  and  these  ships  need 
to  be  able  to  move  without  fear  of  interference  through  these 
straits  en  route  to  their  destination. 

The  Chairman.  Somewhere  in  this  document  I  remember  reading 
a  reference  to  there  being  about  40  incidents  of  challenge  where  we 
were  not  permitted  to  go  through  a  strait.  Is  that  correct? 

Admiral  Center.  Every  year  the  Department  of  Defense  under- 
takes a  series  of  freedom  of  navigation  operations.  These  involve 
actual  operations  and  diplomatic  demarches  that  challenge  the  ex- 
cessive or  illegal  claims  of  various  coastal  states.  I  looked  up  this 
year.  There  are  more  than  60  such  claims  out  there.  Over  the 
course  of  the  year,  we  will  systematically  challenge  these  different 
claims  and  that  is  the  number  that  is  referred  to  in  the  white 
paper. 

I  myself  have  participated  in  a  number  of  these  operations.  I  can 
recall  vividly  many  times  proceeding  to  and  from  Hong  Kong  when 
our  right  to  transit  through  the  waters  that  were  claimed  by  China 
as  we  proceeded  to  the  harbor  in  Hong  Kong  were  challenged  by 
the  Chinese  navy  and  by  Chinese  coastal  batteries,  and  we  consist- 
ently responded  that  we  were  proceeding  in  accordance  with  the 
right  of  innocent  passage.  Fortunately,  none  of  these  incidents  ever 
involved  hostile  action. 

But  I  can  recall  for  you  vividly  one  incident.  When  I  was  just  a 
young  officer  in  1969,  I  was  serving  on  the  destroyer,  Henry  W. 
Tucker,  and  you  will  recall,  1  am  sure,  the  incident  where  the 
North  Koreans  shot  down  one  of  our  peacetime  reconnaissance  air- 
craft, an  EC-121,  operating  in  international  waters  over  the  Sea  of 
Japan.  My  ship  was  the  only  ship  in  the  area  and  I  had  the  sad 
duty  of  picking  up  pieces  of  airplane  and  the  bodies  of  our  airmen 
out  of  the  water  and  transporting  them  back  to  the  shore.  That 
made  a  very  strong  impression  on  me.  We  were  at  least  50  miles 
off  the  coast  of  North  Korea  and  they  were  very  forcefully  asserting 
their  excessive  and  illegal  claim  in  that  area. 

The  Chairman.  Thank  you.  Thank  you  very  much. 

Mr.  McNeill  or  maybe  Ambassador  Colson,  would  you  explain 
what  provisional  application  means?  You  say  we  will  have  provi- 
sional application  upon  moving  ahead  here.  I  think  that  should  be 
defined  a  little  more  clearly. 

Ambassador  Colson.  I  would  be  happy  to,  Senator.  We  have 
agreed  in  the  context  of  signing  this  agreement  that  we  will  apply 
the  amended  part  XI  provisionally  beginning  on  November  16, 
1994,  for  a  limited  period  of  time  up  to  4  years. 
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There  is  a  very  important  additional  phrase  in  that  understand- 
ing that  has  been  reached  internationally  which  allows  states  to 
apply  the  international  agreement  provisionally — this  is  a 
quotation — "in  accordance  with  their  internal  laws  and  regula- 
tions." So,  our  obligation  that  we  have  undertaken  internationally 
is  simply  to  work  within  the  context  of  the  amended  agreement, 
but  it  is  understood  that  we  will  do  that  in  a  manner  that  is  en- 
tirely consistent  with  existing  U.S.  statutory  and  regulatory  au- 
thority. 

I  believe  that  it  is  important  in  this  context  to  recognize  that  the 
Congress  in  the  Deep  Seabed  Hard  Minerals  Resources  Act  of  1980 
did  call  for  a  widely  accepted  Law  of  the  Sea  Treaty  and  for  a 
smooth  transition  between  the  national  regime  that  it  establishes 
in  that  domestic  law  and  the  convention.  That  law  sets  forth  the 
criteria  that  we  would  need  to  meet  for  an  international  regime  to 
be  acceptable  to  the  United  States,  namely,  assuring  nondiscrim- 
inatory access  for  U.S.  citizens  under  reasonable  terms  and  condi- 
tions to  the  deep  seabed  resources  and  assured  continuity  in  min- 
ing activities  undertaken  by  our  citizens  prior  to  the  entry  into 
force  of  an  international  agreement. 

We  certainly  feel  that  the  new  amended  agreement  in  part  XI  re- 
vises the  deep  seabed  mining  provisions  of  the  convention  in  a 
manner  that  satisfies  these  criteria,  and  as  we  noted,  the  provi- 
sional application  of  this  new  agreement  is  really  the  only  workable 
transition  between  the  domestic  regime  and  the  new  treaty  based 
regime  that  we  believe  meets  the  standards.  As  I  said,  again,  it  is 
an  international  regime  which  will  be  applied  entirely  consistent 
with  present  U.S.  law  and  regulations. 

Mr.  ScHOLZ.  Senator,  if  I  could  just  add  one  point.  There  are  a 
couple  important  policy  objectives  that  are  served  by  a  provisional 
application  of  the  seabed  mining  agreement.  I  emphasize  that  it  is 
the  seabed  mining  agreement  alone  that  is  provisionally  applied 
and  not  the  treaty  as  a  whole. 

The  objective  there  was  in  recognition  of  the  fact  that  the  Law 
of  the  Sea  Convention  will  enter  into  force  on  November  16  of  this 
year.  We  were  very  concerned  to  avoid  the  entry  into  force  of  the 
existing  objectionable  provisions  on  deep  seabed  mining.  It  was  de- 
cided that  the  only  effective  means  for  doing  that  was  to  ensure  the 
application  of  the  newly  negotiated  seabed  mining  regime  to  re- 
place that  existing  regime,  and  so  it  would  not  come  into  being  on 
November  16. 

In  addition,  it  will  allow  us  to  participate  in  institutions  that  will 
be  established  to  administer  that  regime  to  ensure  that  U.S.  inter- 
ests are  respected  in  the  implementation  of  the  regime. 

The  Chairman.  Following  up  on  that  thought,  what  is  the  view 
with  regard  to  the  platform  of  the  regulation  of  mining  when  it 
gets  underway,  which  may  be  10,  20,  30  years  from  now?  But  when 
they  do  it,  there  will  have  to  be  some  form  of  inspection.  Will  that 
be  sort  of  an  international  coast  guard  or  sea  guard,  or  what  will 
it  be? 

Mr.  ScHOLZ.  That  issue  will  have  to  be  resolved  in  the  future  as 
this  regime  is  implemented,  but  it  does  provide  for  enforcement. 
The  convention  regime  provides  for  enforcement  both  through  the 
coastal  state  and  through  monitoring  activities  of  the  international 
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seabed  authority  itself,  but  how  that  is  effectuated  in  detail  and 
what  the  division  of  responsibilities  would  be  would  have  to  be 
worked  out  in  future  rules  and  regulations,  and  the  development 
of  those  rules  and  regulations  requires  a  consensus  on  the  council. 
So,  the  United  States  would  be  in  a  position  to  veto  any  rules  in 
that  area  that  were  not  acceptable  to  us. 

The  Chairman.  I  followed  this  I  guess  for  almost  50  years.  Look- 
ing down  the  road,  what  is  your  thought  as  to  how  the  inspection 
would  be  done? 

Mr.  SCHOLZ.  Well,  I  think  those  are  policy  choices  that  we  will 
have  to  make  in  the  future  as  the  regime  evolves.  I  would  not  want 
to  prejudge  that  question  right  now,  but  we  would  obviously  want 
to  do  that  in  consultation  with  the  Congress. 

The  Chairman.  I  will  turn  to  Senator  Murkowski. 

Senator  Murkowski.  Thank  you,  Mr.  Chairman.  Let  me  com- 
pliment you  on  your  perseverance  on  the  subject.  I  know  it  is  of 
great  interest  to  you. 

I  understand  tnat  the  United  States  will  be  bound  provisionally 
as  of  November  16  to  the  terms  of  the  treaty  as  long  as  they  are 
in  compliance  with  our  interpretation  of  our  own  laws  addressing 
matters  that  are  covered  under  the  Law  of  the  Sea. 

The  Chairman.  To  interrupt  you,  before  you  came  in,  I  was  inter- 
ested in  this  question  of  free  passage  through  the  northern  route 
where  your  State  is. 

Senator  Murkowski.  Through  the  Northwest  Passage? 

The  Chairman.  Yes,  and  apparently  under  this  treaty,  the  Rus- 
sians would  have  to  permit  free  passage. 

Senator  Murkowski.  Well,  that  leads  me  to  a  question.  We  have 
always  had  the  Canadians  dictate  that  we  did  not  have  the  right 
of  free  passage  through  the  Canadian  Arctic  without  their  permis- 
sion, and  I  wonder  if  any  of  the  experts  could  comment  on  whether 
the  Law  of  the  Sea  is  interpreted  to  allow  that  free  passage?  Or 
will  the  Canadian  Government  has  the  right  to  challenge  U.S.  pas- 
sage? 

We  have  had  several  Coast  Guard  missions  through  there.  We 
have  also  probably  had  submarine  missions  under  the  ice,  although 
these  missions  are  not  acknowledged. 

I  wonder  if  I  could  be  enlightened,  Mr.  Chairman. 

Ambassador  Colson.  Senator  Murkowski,  perhaps  I  could  take 
a  crack  at  answering  that  one.  From  time  to  time  we  have  had 
some  difficulties  with  our  Canadian  neighbors  about  their  asser- 
tions of  jurisdiction  in  the  Canadian  Arctic.  It  was  about  2  years 
ago  now  we  did  work  out  a  modus  vivendi  for  Coast  Guard  ice- 
breaker navigation  through  that  area  which  clearly  preserves  our 
view  that  there  is  a  right  of  transit  passage  through  the  straits  in 
the  Canadian  Arctic. 

At  the  same  time,  we  agreed  to  do  some  things  like  engage  in 
marine  scientific  research  in  the  course  of  those  voyages  which 
would  bring  ourselves  within  some  aspects  of  Canadian  jurisdic- 
tional responsibilities. 

We  have  made  very  clear  throughout  the  course  that  we  have  a 
very  strong  view  about  the  Canadian  Arctic:  it  is  an  area  in  which 
the  Canadian  strait  baselines  are  inappropriate  and  their  claims  to 
internal  waters  in  those  areas  are  not  founded  in  international  law. 
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Having  said  that,  I  would  like  to  note  that  the  Law  of  the  Sea 
Convention  does  have  a  special  article  on  the  Arctic.  It  is  article 
234  and  that  article  does  create  certain  additional  rights  of  coastal 
states  to  control  commercial  navigation  in  the  arctic  for  environ- 
mental purposes.  This  was  an  article  that  was  worked  out  jointly 
between  the  United  States  and  Canada  and  the  Soviet  Union  at 
the  time,  and  it  is  designed  to  take  account  of  the  special  naviga- 
tional concerns  in  the  Arctic  as  it  would  apply  to  com.mercial  ship- 
ping. 

I  would  like  to  note  very  specifically,  however,  that  article  very 
clearly  excludes  from  its  application  sovereign  vessels,  our  Coast 
Guard  and  our  naval  vessels  that  might  be  operating  in  that  area. 

Senator  Murkowski.  So,  it  is  your  interpretation  that  under  the 
Law  of  the  Sea,  provision  234  would  cover  commercial  vessels  only 
and  that  the  right  of  free  passage  would  not  be  restricted  for  Coast 
Guard  or  naval  vessels. 

Ambassador  CoLSON.  Yes,  sir. 

Senator  Murkowski.  So,  in  actuality,  the  Law  of  the  Sea  provi- 
sion strengthens  the  case  for  free  passage  as  opposed  to  the  status 
quo  where  we  have  been  challenged.  And  are  the  Canadians  in  con- 
currence with  that  provision  in  the  Law  of  the  Sea? 

Ambassador  Colson.  Well,  they  have  signed  the  convention,  sir. 
I  do  not  know  if  they  are  going  to  ratify  it,  but  that  certainly  is 
the  common  understanding  of  the  meaning  of  those  provisions. 

Senator  Murkowski.  A  couple  of  other  questions,  Mr.  Chairman. 
As  Mr.  Colson  is  aware,  we  have  Alaska  pollack  in  the  Bering  Sea 
that  are  known  to  spawn  and  spend  a  large  part  of  their  life  cycle 
in  the  U.S.  waters,  but  at  some  stage  during  adulthood  they  move 
temporarily  into  what  we  call  the  "Donut  Hole."  That  is  a  big  tri- 
angle 200  miles  from  Russia  and  the  United  States  and  Alaska.  It 
is  my  understanding  that  the  Law  of  the  Sea  Treaty  would  require 
that  the  U.S.  subject  itself  to  binding  arbitration  by  an  inter- 
national tribunal  and  that  this  might  run  counter  to  the  tougher 
provisions  we  have  in  separate  agreement  on  the  "Donut  Hole." 

Does  this  not  have  some  serious  implications  for  the  United 
States  in  the  way  we  have  tried  to  maintain  the  viability  of  that 
resource?  Those  fish  spawn  and  are  raised,  if  you  will,  in  our  wa- 
ters, but  then  flow  out  to  a  high-seas  area  v/here  we  do  not  have 
control  and  therefore  would  be  subject  to  international  arbitration. 
It  seems  to  have  implications  for  the  way  the  U.S.  has  approached 
some  of  these  problems.  Is  there  a  risk  that  other  agreements 
which  we  have  just  concluded  through  your  efforts  and  others  could 
potentially  be  overturned? 

Ambassador  Colson.  I  would  like  to,  if  I  could,  make  a  couple 
of  points  in  response.  Before  you  came  in.  Senator  Murkowski, 
there  was  a  discussion  when  Congressman  Fields  was  here  with 
Senator  Gregg  about  the  basic  fishery  proynsions  of  the  convention. 
In  my  opening  comments,  I  noted  that  I  thought  that  there  were 
some  conclusions  reached  in  that  discussion  that  were  simply  inac- 
curate. 

It  needs  to  be  clear  to  all  of  the  members  of  Congress  as  they 
look  at  this  that  there  is  no  requirement  in  the  Law  of  the  Sea 
Convention  that  is  inconsistent  with  the  Magnuson  Act  in  respect 
to  fisheries.  There  is  no  requirement  in  the  Law  of  the  Sea  Conven- 
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tion  that  we  allocate  surplus  resources  in  any  particular  way.  And 
as  you  know  well,  the  Magnuson  Act  does  make  the  point  that  if 
there  are  surplus  resources,  we  have  governing  international  fish- 
ery agreenients  and  we  use  our  discretion  to  allocate  those  re- 
sources. That  is  basically  the  same  format  that  the  LOS  Conven- 
tion uses.  So,  there  is  nothing  in  my  view — and  I  have  been  in- 
volved in  this  a  long  time — that  is  inconsistent  with  the  basic 
structure  of  the  Magnuson  Act  and  the  basic  structure  of  the  fish- 
ery provisions  of  the  Law  of  the  Sea  Convention. 

Now,  on  the  question  of  the  donut  hole,  the  pollack  resource,  the 
dispute  settlement  provisions  of  the  Convention  which  relate  to 
fisheries  are  structured  so  as  no  one  can  challenge  in  any  binding 
way  a  coastal  state's  decisions  about  what  it  does  in  its  own  200- 
mile  zone.  So,  while  one  might  be  called  to  a  conciliation  process, 
there  is  no  binding  result  that  could  compel  the  United  States  to 
manage  its  resources  in  its  zone  in  any  particular  way.  So,  one 
might  try  to  embarrass  us  by  taking  us  to  a  conciliation  process, 
but  they  could  not,  as  a  matter  of  law,  compel  us  to  act  in  any  way. 

Now,  for  fisheries  on  the  high  seas,  certainly  there  are  risks,  but 
there  are  also  great  benefits  and  from  my  point  of  view  I  see  a  lot 
more  benefit  to  the  United  States  in  being  able  to  compel  a  dispute 
settlement  in  high  seas  areas  and  bring  bad  actors  into  a  dispute 
settlement  process,  threaten  them  with  dispute  settlement  if  they 
do  not  behave  themselves  than  I  do  of  seeing  any  of  our  agree- 
ments overturned. 

Our  agreements  are  consistent  with  international  law.  There  is 
nothing  wrong  with  our  agreements.  I  am  confident  that  our  nego- 
tiating partners  are  not  going  to  be  taking  us  to  an  international 
dispute  settlement  over  agreements  that  we  have  reached  with 
them. 

I  see  where  the  dispute  settlement  could  be  helpful  to  us  in  the 
donut  hole.  Let  us  say  another  country  came  into  the  donut  hole 
and  started  fishing  there  and  would  not  cooperate  with  us.  I  am 
quite  confident  that  we  could  use  international  dispute  settlement 
in  that  situation  to  compel  them  to  either  withdraw  or  to  become 
party  to  the  international  conservation  agreement  that  has  been 
set  up  to  manage  those  resources. 

So,  yes,  potentially  there  is  always  a  benefit  and  a  risk  to  any 
sort  of  legal  system.  You  have  to  be  willing  to  play  by  the  rules, 
but  I  am  confident  that  we  have  been  playing  by  the  rules  in  these 
situations,  that  our  agreements  are  consistent  with  international 
law.  We  have  nothing  to  fear  from  international  dispute  settlement 
on  fisheries  and  we  will  be  able  to  use  it  aggressively  to  ensure 
that  the  countries  that  might  engage  in  improper  fisheries  behavior 
off  the  coast  of  the  United  States  could  be — one  option  for  us  would 
be  to  take  them  to  dispute  settlement. 

Senator  MURKOWSKI.  Let  me  ask  you  a  question  relative  to  the 
Canadian  action  this  spring  where  they  imposed  a  transit  fee  of 
some  $1,100  for  U.S.  fishing  boats  leaving  the  State  of  Washington 
and  moving  through  the  Canadian  coastal  inside  passage  up  to 
Alaska.  I  think  in  the  process  the  Canadian  Government  collected 
some  $300,000.  It  is  my  understanding  that  the  Canadian  Govern- 
ment has  refused  to  refund  that  $300,000,  at  least  as  of  today. 
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I  am  curious  to  know,  since  we  have  several  fishing  disputes 
with  Canada — and  this  one,  of  course,  is  one  that  you  have  been 
involved  in  and  is  not  resolved — does  the  convention  apply  to  a 
case  such  as  this? 

Ambassador  Colson.  There  is  no  question  about  it.  Senator.  It 
is  black  and  white.  Article  26,  no  charge  may  be  levied. 

If  we  had  had  the  Law  of  the  Sea  Convention  in  force,  again  one 
of  the  options  that  we  could  have  used  with  Canada  is  to  take  it 
immediately  to  dispute  settlement  on  this  question.  It  is  black  and 
white. 

Also,  we  have  a  little  squabble  going  on  the  east  coast  right  now 
with  Canada  and  the  same  thing  prevails. 

Senator  Murkowski.  In  the  Canadian  EEZ? 

Ambassador  Colson.  It  is  not  in  the  EEZ.  It  is  a  question  of 
whether  a  certain  type  of  scallop  is  a  sedentary  species,  on  the  Ca- 
nadian continental  shelf  outside  of  200  miles.  We  have  had  a  cou- 
ple of  fishing  boats  out  of  New  Bedford  seized  up  there  by  Canada 
in  the  last  few  days.  Again,  if  we  had  a  compulsory  dispute  settle- 
ment system  with  Canada,  we  could  have  gone  right  after  that  in 
that  setting  because  it  would  have  clearly  applied  to  that  sort  of 
situation.  It  was  outside  of  Canada's  EEZ,  so  we  could  have  sought 
a  binding  resolution  through  dispute  settlement. 

Senator  Murkowski.  Of  course,  we  have  some  procedures  to  re- 
solve these  differences  with  Canada  now  through  the  international 
courts  or  under  other  treaties  with  Canada  that  guarantee  the 
right  of  free  passage. 

Are  we  going  to  get  our  $300,000  back?  [Laughter.] 

Ambassador  Colson.  Well,  I  hope  that  the  people  in  the  room 
that  are  from  the  Canadian  Embassy  will  be  taking  careful  note. 
Certainly  we  are  going  to  get  our  $300,000  back.  [Laughter.] 

Senator  Murkowskl  Well,  if  we  do  not,  I  am  going  to  tie  an 
amendment  onto  something  that  denies  something  that  Canada 
wants  because  clearly  Canada's  actions  are  inappropriate.  I  think 
it  is  fair  to  note  that  the  dispute  was  handled  by  our  Grovernment 
at  the  appropriate  level,  government  to  government,  trying  to  re- 
solve it.  So,  I  commend  you  and  your  associates. 

The  Chairman.  I  was  going  to  say  it  was  inappropriate  what 
they  did  to  our  two  fishing  vessels  with  regard  to  the  scallops.  We 
maintain  scallops  move.  They  maintain  they  are  sedentary  like  the 
crawfish. 

Senator  IVIltrkowski.  Well,  I  would  be  happy  to  join  with  you  in 
an  appropriate  amendment.  [Laughter.] 

We  love  our  Canadian  friends,  but  there  is  a  principle  involved 
here  with  regard  to  the  illegal  action  taken  by  the  Canadian  Gov- 
ernment to  stop  the  free  flow  of  vessel  traffic  which  has  been  tradi- 
tionally guaranteed. 

The  last  question.  Under  GATT  we  have  dispute  settlement  capa- 
bilities whereby  the  United  States  and  other  signatories  have  an 
opt-out  provision.  A  party  can  choose  to  pay  economic  concessions 
rather  than  change  a  domestic  law  that  is  found  to  violate  the 
agreement.  Is  there  a  similar  opt-out  provision  under  the  Law  of 
the  Sea? 

Ambassador  Colson.  Senator,  there  is  nothing  quite  comparable. 
One  of  the  things  that  we  will  be  reviewing  as  the  administration 
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puts  the  final  package  together  to  transmit  the  convention  and  the 
amending  agreement  to  the  Senate,  in  the  dispute  settlement  part 
of  the  convention,  there  are  a  number  of  options.  We  will  be  looking 
at  how  to  structure  what  the  United  States  agrees  to  do  in  the  dis- 
pute settlement  process,  but  there  is  nothing  quite  comparable  to 
what  you  are  suggesting  is  included  in  GATT. 

I  think,  though,  it  goes  without  saying  that  in  any  dispute  settle- 
ment situation,  if  there  was  an  adverse  decision  and  it  was  sug- 
gested that  the  United  States  should  act  in  a  particular  way,  if  we 
chose  to  implement  that  in  a  way  that  was  comparable  and  got  to 
the  same  result,  I  am  sure  we  could  work  that  out  diplomatically. 

Senator  Murkowski.  It  might  be  something  to  consider  because 
it  clearly  was  an  issue  in  the  GATT  negotiations  and  it  provided 
a  degree  of  comfort  to  parties  to  retain  the  right  to  opt-out.  But  I 
would  note  that  the  penalty  to  opt-out  would  be  such  that  you 
would  be  inclined  to  think  twice  before  you  took  that  route. 

Just  as  a  follow-up  comment,  I  assume  we  have  communicated 
to  the  Canadians,  as  an  inducement  for  them  to  give  us  our 
$300,000  back,  that  we  are  going  to  start  charging  them  interest. 
[Laughter.] 

Is  that  not  what  you  do  on  delinquent  accounts? 

Ambassador  CoLSON.  I  think  they  are  on  notice  now. 

Senator  Murkowski.  Thank  you  very  much,  Mr.  Chairman. 

The  Chairman.  Thank  you  very  much. 

A  couple  more  questions.  One  of  the  Coast  Guard's  prime  mis- 
sions is  the  interception  of  drugs  in  the  Caribbean.  Will  the  pas- 
sage of  the  treaty  increase  your  ability  to  carry  out  your  respon- 
sibilities? 

Admiral  Shkor.  Senator,  the  answer  is  yes  and  I  think  in  three 
regards.  The  first  article,  108,  establishes  an  affirmative  obligation 
on  all  states  to  cooperate  in  the  suppression  of  narcotics.  In  the 
international  fora  where  we  have  tried  to  expand  the  terms  of  ref- 
erence for  cooperation  from  time  to  time,  we  hear  the  fact  that  we 
are  outside  the  convention  thrown  back  at  us  and,  if  you  will,  the 
efficacy  of  this  article  in  our  arguments  to  promote  cooperation  by 
others  is  defeated.  So,  I  think  we  will  be  in  a  much  stronger  posi- 
tion inside  the  convention. 

Second,  to  the  degree  that  being  a  part  of  the  convention 
strengthens  the  arguments  that  we  now  make  on  the  basis  of  cus- 
tomary international  law,  with  regard  to  territorial  sea  claims,  it 
is  important.  As  I  said  earlier,  we  cannot  operate  in  another  na- 
tion's territorial  sea  without  a  special  arrangement.  To  the  extent 
that  those  territorial  sea  breadths  are  greatly  expanded,  we  are  de- 
nied a  great  area  of  the  world's  ocean  where  it  is  important  for  us 
to  be  able  to  conduct  law  enforcement  operation. 

The  third  thing  is  from  an  operator's  perspective.  Both  in  the 
Caribbean  and  elsewhere,  we  have,  over  the  20  or  so  years  that  we 
have  been  engaged  in  high  seas  drug  interdiction,  seen  that  uncer- 
tainty hampers  operations.  It  causes  delay,  particularly  where  we 
know  we  are  going  to  act  with  the  permission  of  a  flag  state  with 
respect  to  the  activities  of  one  of  its  vessels.  To  the  extent  that  we 
are  part  of  the  convention,  we  are  in  a  position  to  overcome  uncer- 
tainty. 
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Now,  the  truth  of  the  matter  is  in  the  Caribbean  we  have  largely 
developed  a  body  of  practice  with  other  nations  so  that  they  have 
become  very  comfortable  interacting  with  us  through  the  Depart- 
ment of  State.  We  can  get  permission  on  a  very  rapid  basis  to  take 
action  when  appropriate  with  respect  to  one  of  their  vessels. 

But  there  are  other  areas  of  the  world  where  in  our  judgment 
international  cooperation  to  suppress  narcotics  trade  could  be  very, 
very  useful,  the  waters  of  Southeast  Asia  being  a  foremost  exam- 
ple. To  the  extent  that  our  activities  are  not  well  understood  and 
the  basis  for  the  legality  of  those  actions  is  not  appreciated,  our 
being  part  of  the  treaty  flowing  from  article  108  and  then  into  arti- 
cle 17  of  the  1988  Vienna  Convention  greatly  strengthens  our  abil- 
ity to  bring  about  a  worldwide  cooperative  effort  against  narcotic 
trafficking. 

The  Chairman.  Thank  you  very  much. 

From  the  viewpoint  of  the  safety  of  life  at  sea,  are  there  any  as- 
pects of  this  treaty  that  will  affect  your  carrying  out  that  mission? 

Admiral  Shkor.  Yes,  sir,  there  are.  There  are  articles  which  re- 
state the  traditional  obligation  to  render  assistance.  I  think  that 
the  particular  areas  that  are  important  to  us,  article  194  establish- 
ing a  general  obligation,  a  strong  obligation,  with  respect  to  envi- 
ronmental protection,  and  articles  211  and  218  which  deal  first 
with  coastal  state  competencies  and  then  with  the  competencies  of 
nations  to  act  with  regard  to  pollution  or  safety  related  incidents 
in  the  open  oceans,  is  very,  very  important. 

As  I  said  in  my  testimony,  we  are  undertaking  to  safeguard  the 
United  States'  waters  from  substandard  ships  trying  to  engage  in 
commerce  in  our  ports.  The  convention  strengthens  the  jurisdiction 
of  the  legal  underpinnings  for  the  actions  that  we  are  taking. 

The  Chairman.  The  original  treaty  had  a  provision  in  it  that  the 
use  of  product  from  the  seabed  could  not  be — the  product  had  to 
have  a  price  on  it  that  would  not  compete  with  the  price  of  the  al- 
ready extant  producers.  How  is  that  being  handled? 

Mr.  SCHOLZ.  Well,  Mr.  Chairman,  the  original  convention 

The  Chairman.  Excuse  me.  My  own  thought  is  the  market  price 
should  prevail,  but  the  treaty  said  that  we  would  keep  it  artificially 
high  so  as  not  to  disturb  the  price  for  existing  producers. 

Mr.  ScHOLZ.  Yes.  The  treaty  did  not  provide  price  setting  mecha- 
nisms directly,  but  it  provided  authority  for  production  rotations 
that  would  have  affected  prices.  Those  production  limitation  provi- 
sions have  been  eliminated  from  the  treaty.  They  no  longer  exist, 
so  that  the  organization  has  no  role  in  directly  affecting  prices  of 
seabed  minerals. 

The  Chairman.  I  would  like  to  ask  Ambassador  Colson  from  his 
judgment,  when  does  he  think  it  will  be  possible  to  getting  any 
benefit  out  of  the  use  of  product  of  the  seabed.  10,  20,  or  40  years? 

Ambassador  Colson.  Senator,  I  have  been  through  a  number  of 
situations  in  my  20  years  or  so  in  the  Government  where  we  have 
gotten  real  excited  that  in  just  a  few  years  something  would  hap- 
pen and  that  we  had  to  get  something  done,  and  it  did  not  mate- 
rialize. Then  other  times  people  have  said  it  is  never  going  to  hap- 
pen and  you  turn  the  corner  and  there  it  is.  It  has  happened.  I 
really  cannot  predict  this.  I  think  it  is  largely  a  question  of  prices. 
It  is  largely  a  question  of  technology,  and  I  think  to  some  extent 
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it  is  a  question  of  whether  or  not  the  international  community  was 
ever  going  to  be  able  to  come  together  and  have  an  agreed  way  of 
dealing  with  the  mining  of  minerals  beyond  national  jurisdiction  in 
the  ocean. 

That  did  not  happen  in  1982.  It  has  now  happened,  and  I  think 
the  world  has  come  together.  The  developing  countries  and  the  in- 
dustrialized countries  have  come  together.  We  have  agreed  on  a 
mechanism  for  managing  the  development  of  those  resources,  and 
it  could  be  that  we  will  see  some  new  interest  in  mining  once  the 
structure  is  clear  about  how  that  will  occur. 

The  Chairman.  The  underlying  philosophy  now  is  the  market- 
place economy  and  the  free  market  will  determine  many  of  these 
questions. 

Ambassador  CoLSON.  Yes,  sir. 

The  Chairman.  Before  concluding,  I  would  like  to  thank  our  wit- 
nesses for  their  testimony,  and  I  want  to  express  particular  thanks 
to  negotiators  of  the  agreement,  Wes  Scholz,  Dave  Balton,  Karen 
Davidson,  each  of  whom  is  here,  as  well  as  to  Tucker  Skully  and 
Jim  Lawless  whom  I  understand  are  both  in  New  York.  This  is 
very  complicated  agreement.  I  congratulate  all  of  vou  on  it. 

The  record,  as  I  said,  will  stay  open  until  5  o  clock  tomorrow.  I 
will  look  forward  to  having  it  printed  and  it  being  in  use  as  a 
launching  point  for  moving  when  we  receive  the  treaty  from  the  ex- 
ecutive branch.  That  will  be  in  your  view  before  Christmas? 

Ambassador  CoLSON.  Yes,  sir. 

The  Chairman.  Before  Halloween?  [Laughter.] 

Ambassador  Colson.  Yes,  sir.  It  is  going  to  be  before  Halloween. 
We  are  going  to  get  it  up  here  before  the  Senate  adjourns. 

The  Chairman.  Thank  you  very  much,  gentlemen  and  ladies,  for 
being  with  us.  This  hearing  is  adjourned. 

rV^ereupon,  at  11:41  a.m.,  the  committee  was  adjourned,  to  re- 
convene subject  to  the  call  of  the  Chair.] 
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Responses  of  David  A.  Coi^son  to  Questions  Asked  by  Senator  Pell 

NAVIGATIONAL  FREEDOMS 

Question.  Why,  if  at  all,  is  a  widely  accepted  Convention  a  better  guarantee  of 
strategic  mobility  than  customary  international  law? 
Answer.  At  the  time  of  its  adoption  in  1982,  the  Convention  was  generally  re- 
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codification  of  our  rights  is  preferable  for  a  number  of  reasons.  Our  ultimate  goal 
is  a  universal  rule  of  law  for  the  oceans  to  eliminate  potential  sources  of  conuict 
as  to  the  meaning  of  the  many  rights  articulated  in  the  convention.  The  Convention 
also  provides  a  future  framework  for  nations  within  which  to  work  out  solutions  to 
the  increasingly  complex  problems  of  the  use  of  ocean  space — solutions  which  re- 
spect the  essential  balance  between  our  interests  as  a  coastal  and  maritime  nation. 
Through  its  dispute  settlement  provisions,  a  widely-ratified  Convention  arovides 
peaceful  and  efiective  mechanisms  to  ensure  compliance  by  Parties  with  tne  Con- 
vention's provisions,  thereby  restraining  unreasonable  claims  and  interpretations 
and  contributing  to  a  stable  legal  order.  It  is  likely  to  be  the  key  to  ensuring  that 
the  complex  balance  between  coastal  State  jurisdiction  and  freedom  of  navigation 
and  commerce  is  respected  and  evolves  in  an  orderly  way. 

The  Convention  quite  simply  improves  on  customary  international  law,  by  provid- 
ing objective  criteria  for  exercising  the  rights  and  obligations  involving  the  uses  of 
the  oceans.  For  example,  the  passage  of  ships  of  all  states  through  the  territorial 
sea  under  customary  mtemational  law  must  not  be  prejudicial  to  the  peace,  good 
order  and  security  of  the  coastal  state  (the  right  of  innocent  passage).  Several  coast- 
al states  consider  the  mere  presence  of  a  warship  in  its  territorial  sea  as  a  preju- 
dicial to  peace,  good  order  and  security,  and  require  prior  permission  of  the  warship 
to  enter.  The  Convention,  in  Article  19,  provides  an  all  inclusive  list  of  those  activi- 
ties which  are  prejudicial  to  the  peace,  good  order  and  security  of  the  coastal  state 
and  which,  if  conducted  in  the  territorial  sea,  would  render  passage  "non-innocent." 
This  clarifies  considerably  the  mutual  rights  and  obligations  of  states  with  respect 
to  innocent  passage,  and  will  be  of  great  assistance  to  DOD  in  providing  guidance 
to  its  commanding  officers  concerning  their  activities  in  foreign  territorial  seas. 

Most  states  would  react  in  a  negative  manner  to  our  failure  to  become  party  to 
the  Convention.  We  risk  forfeiture  of  our  traditional  position  of  leadership  in  mari- 
time affairs  among  States  which  were  aligned  with  us  in  1982  and  are  now  suoport- 
ing  our  current  policy  of  accession.  Moreover,  it  is  unlikely  that  we  will  be  aole  to 
solidify  the  ri^ts  which  we  require  for  mobility  through  a  strategy  of  concluding 
bilateral  or  multilateral  agreements  with  all  those  states  seeking  to  restrict  them. 

LIMITS  ON  JURISDICTIONAL  CLAIMS 

Question.  At  the  tune  the  Convention  was  negotiated,  there  was  considerable  con- 
cern about  the  outward  creep  of  various  nations'  jurisdictional  claims.  Is  this  still 
a  concern? 

Answer.  Yes,  though  somewhat  less  of  a  concern  than  in  the  past  if  the  Conven- 
tion becomes  and  remains  widely  accepted  and  ratified.  While  States  have  generally 
conformed  their  jurisdictional  claims  to  take  advantage  of  the  rights  accorded  coast- 
al States  in  the  Convention,  the  same  cannot  be  said  for  acceptance  of  the  concomi- 
tant duties  set  out  in  the  Convention. 

For  example,  the  adoption  of  the  Convention  in  1982  significantly  advanced  a 
trend  in  State  practice  toward  a  maximum  territorial  sea  breadth  of  12  nautical 
miles.  Prior  to  then,  as  many  as  25  States  claimed  territorial  seas  broader  than  12 
nautical  miles  (with  attendant  detriment  to  the  freedoms  of  navigation  and  over- 
fli^t  essential  to  U.S.  national  security  and  commercial  interests),  while  30  States, 
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including  the  United  States,  claimed  a  territorial  sea  less  than  12  miles.  Since  1983, 
State  practice  in  asserting  territorial  sea  claims  has  largely  coalesced  around  the 
12-nautical  mile  maximum  breadth  set  by  the  Convention.  As  of  January  1,  1994, 
128  States  claim  a  territorial  sea  of  12  miles  or  less;  only  17  States  claim  a  terri- 
torial sea  broader  than  12  miles. 

On  the  other  hand,  some  coastal  States  have  continued  to  assert  jurisdiction  and 
control  over  the  operation  of  foreign  flag  vessels  within  their  territorial  sea  and  ex- 
clusive economic  zones,  beyond  that  which  the  Convention  authorizes.  Some  coastal 
States  have  also  assei-ted  their  unilateral  right  to  take  enforcement  action  against 
foreign  flag  fishing  vessels  on  the  high  seas  in  certain  situations. 

The  best  approach  to  controlling  creeping  jurisdiction  of  these  kinds  is  clearly 
through  wide-spread  adherence  to  the  Convention. 

Question.  What  are  the  implications  of  jurisdictional  creep  for  the  United  States? 

Answer.  Efforts  by  coastal  States  to  extend  jurisdiction  beyond  that  recognized  by 
the  Convention  are  detrimental  to  the  freedoms  of  navigation  and  overflight  essen- 
tial to  U.S.  national  security  and  commercial  interests.  Jurisdictional  creep  impacts 
adversely  both  on  operational  mobility  and  flexibility  for  our  military  forces  as  well 
as  predictability  and  efficiency  for  vessels  and  aircraft  engaged  in  international 
trade  and  communication. 

Other  restrictions  on  passage  of  certain  military  and  commercial  vessels  through 
the  exclusive  economic  zone  directly  impair  our  operational  readiness  and  increase 
costs.  Perhaps  even  more  so  than  with  the  United  States,  excessive  maritime  juris- 
dictional claims  restrict  the  rights  and  freedoms  of  our  allies  and  trading  partners. 
Lacking  a  dominant  naval  presence,  they  tend  to  be  far  less  willing  to  challenge  ex- 
cessive claims.  Jurisdictional  creep  upsets  the  balance  of  interests  represented  by 
the  Convention  as  a  whole,  undermining  the  Convention's  usefulness  in  guarantee- 
ing freedom  of  navigation  and  overflight.  The  implications  are  serious. 

Question.  What  avenues  does  the  Convention  provide  to  respond  to  excessive  juris- 
dictional claim?  Will  the  United  States  be  in  a  better  position  to  challenge  extended 
jurisdictional  claims  as  a  Party  or  non-Party  to  the  Convention? 

Answer.  Through  the  compulsory,  binding  dispute  settlement  provisions  of  the 
Convention,  the  United  States  will  have  an  additional  means  to  ensure  compliance 
with  the  Convention's  limitations  on  jurisdictional  claims  beyond  those  which  we 
have  used  in  the  past.  Moreover,  U.S.  adherence  to  the  Convention  will  significantly 
enhance  our  credilbility  in  the  eyes  of  others  as  a  State  conrmiitted  to  the  application 
of  the  rule  of  law  with  respect  to  the  oceans.  Therefore,  the  United  States  would, 
without  doubt,  be  in  a  better  position  to  respond  to  excessive  claims  as  a  Party  to 
the  Convention. 

Question.  What  avenues  would  be  open  to  the  United  States  to  challenge  extended 
jurisdictional  claims  as  a  non-Party  to  the  Convention? 

Answer.  The  United  States  could  continue  to  pursue  its  objectives  in  this  regard 
through  its  Freedom  of  Navigation  Program,  under  which,  inter  alia,  we  make  diplo- 
matic representations  against  such  claims  and  affirmatively  exercise  rights  guaran- 
teed by  the  Convention  oy  sending  vescels  and  aircraft  into  and  through  particular 
areas.  U.S.  failure  to  become  party  to  the  Convention  could,  however,  substantially 
undermine  the  eflicacy  of  this  Program.  Conversely,  U.S.  adherence  to  the  Conven- 
tion should  significantly  enhance  its  efficacy. 

SIGNIFICANT  PROVISIONS 

Question.  From  the  Department  of  Defense's  perspective,  what  are  the  three  most 
significant  elements  of  the  Convention? 
Answer.  For  DOD,  the  three  most  significant  elements  of  the  Convention  are: 

(1)  Tlie  provisions  which  detail  passage  rights  through  international  straits.  The 
Convention  codifies  the  historic  regime  permitting  free  transit  through,  over,  and 
under  international  straits,  and  in  so  doing,  upholds  the  needs  of  the  major  mari- 
time states  who  could  not  accept  the  extension  of  territorial  seas  to  12  nautical 
miles  without  a  corresponding  guarantee  of  an  unimpeded  right  of  transit  through, 
over,  and  under  international  straits. 

Over  135  straits,  which  would  have  been  closed  as  a  result  of  the  extension  of  the 
territorial  seas  to  12  nautical  miles,  are  open  to  free  passage  under  the  regime  of 
transit  passage.  Ships  and  aircraft  under  transit  passage  may  pass  through  straits, 
without  prior  notice,  continuously  and  expeditiously  in  their  normal  mode.  This, 
most  significantly,  allows  submarines  to  pass  throu^  straits  submerged,  naval 
forces  to  conduct  formation  steaming,  aircraft  carriers  and  other  ships  to  engage  in 
flidit  operations,  and  military  aircraft  to  transit  unchallenged. 

(2)  The  provisions  which  confirm  traditional  high  seas  freedoms  of  navigation  and 
overflight. 
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Effective  operations  of  military  ships  and  aircraft  in  the  Exclusive  Economic  Zone 
and  on  the  high  seas  involves  more  than  transiting  ocean  space.  Critically  impwrtant 
for  our  operational  readiness  and  effectiveness  are  such  activities  as  flight  oper- 
ations, task  force  maneuvering,  military  exercises,  surveillance,  telecommunications 
activities,  and  weapons  testing  and  firing.  These  activities  are  to  be  conducted  with 
due  regard  for  the  rights  of  other  nations  and  the  safe  conduct  and  operation  of 
other  ships  and  aircraft. 

(3)  The  provisions  which  balance  the  rights  of  coastal  and  maritime  states. 
The  Convention  places  limitations  concerning  the  breadth  of  a  coastal  state's  terri- 
torial sea  (12nm)  and  exclusive  economic  zone  (200  nm)  and  sets  forth  the  com- 
petencies of  coastal  states  and  maritime  states  in  these  zones.  Furthermore,  it  pro- 
vides rules  for  establishingbase  lines  and  closing  lines  from  which  the  breadth  of 
these  zones  are  measured.  This  careful  balance  of  zones  reversed  a  disturbing  trend 
in  jurisdictional  creep  in  which  coastal  states  claimed  territorial  seas  of  200  nautical 
miles  or  more  to  ensure  a  monopoly  over  coastal  resources  or  for  purposes  of  secu- 
rity. 

Another  key  aspect  of  achieving  an  appropriate  balance  is  the  Convention's  rec- 
ognition of  the  historic  right  of  sovereign  immunity  of  warships  and  other  public 
vessels  and  the  state  aircraft.  To  support  military  operations  around  the  globe,  there 
must  be  the  assurance  that  military  vessels,  military  aircraft  and  their  cargoes  can 
move  freely  without  being  subject  to  levy  or  interference  by  coastal  states. 

Additional  core  rights  assured  by  the  Convention,  which  are  of  critical  importance 
to  our  national  security  are: 

— The  right  of  innocent  passage.  This  right  of  ships  to  continuous  and  expedi- 
tious passage  which  is  not  prejudicial  to  the  peace,  good  order,  or  security  of 
coastal  states  is  a  primary  right  of  nations  in  foreign  territorial  seas.  Naval  ves- 
sels need  this  right  to  be  able  to  conduct  their  passage  expeditiously  and  effec- 
tively. The  Convention  plays  a  special  role  in  codifying  the  customary  right  of 
innocent  passage  and  contains  an  exhaustive  list  of  the  types  of  shipboard  ac- 
tivities which  are  forbidden  if  the  ship  is  to  exercise  its  right  of  innocent  pas- 
sage. 

— The  right  of  archipelagic  sea  lanes  passage.  This  right  of  transit  by  ships 
and  aircraft  through  archipelagoes,  such  as  the  Philippines,  the  Bahamas,  and 
Indonesia,  can  have  a  significant  impact  on  the  ability  of  military  forces  to  pro- 
ceed to  an  area  of  operations  in  a  timely  and  secure  manner.  This  right  permits 
transits  in  the  normal  mode  between  one  part  of  the  high  seas  or  EEZ  and  an- 
other through  the  normal  routes  used  for  international  navigation  or  throu^ 
International  Maritime  Organization  approved  sea  lanes. 

IMPACT  ON  U.S.  COMPANIES  WITH  EXISTING  CLAIMS 

Question.  There  are  several  private  U.S.  companies  with  existing  seabed  mining 
claims  made  under  U.S.  law.  How  will  these  companies  be  affected  by  the  Agree- 
ment and  the  Law  of  the  Sea  Convention? 

Answer.  Several  large  U.S.  companies  (USX,  Sun  Oil,  Lockheed  and  Cyprus  Min- 
erals) have  interests  in  three  mining  consortia  which  have  received  U.S.  licenses  to 
explore  mine  sites  in  the  Central  Pacific  Ocean.  Two  of  the  consortia  are  multi- 
national, including  companies  from  Canada  (INCO  and  Noranda),  Germany 
(Metallgesellschaft  A.G.,  Salgitter  A.G.,  and  Pressuag  A.G.),  Japan  (Mitsubishi  and 
DOMCO— a  consortium  of  19  Japanese  companies)  and  Belgium  (Union  Miniere). 
One  consortium  is  solely  U.S.  (Lockheed  and  Cyprus  Minerals). 

The  Seabed  Mining  Agreement  provides  for  the  exploration  rights  of  these  consor- 
tia to  be  recognized  under  the  Convention  by  providing  that  they  be  grandfathered 
into  the  treaty  regime  based  on  arrangements  no  less  favorable  than  those  granted 
to  holders  of  claims  already  registered  by  Japan,  France,  Russia,  India,  Japan, 
China,  South  Korea  and  an  Eastern  European  consortium.  If  the  U.S.  Government 
certifies  that  the  U.S.  license  holders  are  financially  and  technically  qualified  and 
they  pay  a  $250,000  application  fee  (some  of  which  may  be  refundable)  they  will  be 
entitled  to  exploration  rights  to  areas  as  large  as  150,000  sq.  km.  for  15  years  which 
can  be  renewed  in  5  year  increments. 

Question.  What  standing  would  these  companies'  claims  have  if  the  United  States 
did  not  become  a  Party  to  the  Convention  as  amended  by  the  Agreement? 

Answer.  If  the  U.S.  does  not  become  Party  to  the  Convention,  international  rec- 
ognition of  the  rights  of  the  U.S.  licensed  consortia  could  be  jeopardized.  Article  137 
of  the  Convention  requires  that  parties  not  recognize  claims  with  respect  to  mineral 
resource.o  on  the  deep  seabed  that  arc  not  in  accord  with  the  Convention.  Although 
we  have  bilateral  and  multilateral  agreements  respecting  the  consortia's  mining 
claims  with  other  mining  States,  most  of  these  States  are  expected  to  become  party 
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to  the  Convention,  leaving  in  doubt  their  ability  to  continue  to  recognize  the 
consortia's  claims  if  we  do  not  become  a  party,  or  if  the  claims  are  not  sponsored 
by  a  State  which  has  become  a  party. 

IMPACT  ON  U.S.  COMPANIES  WITH  EXISTING  CLAIMS 

Question.  There  are  several  private  U.S.  companies  with  existing  seabed  mining 
claims  made  under  U.S.  law.  If  the  United  States  did  not  become  a  Party  to  the 
Convention,  what  would  prevent  a  competitor  to  a  U.S.  firm  from  mining  in  an  area 
claimed  by  that  U.S.  Company? 

Answer.  As  long  as  the  United  States  is  prepared  to  actively  defend  claims  made 
under  our  deep  seabed  mining  law,  it  is  unlikely  that  competitors  of  U.S.  claimants 
would  actually  seek  tc  mine  areas  subject  to  U.S.  claims,  althou^  they  may  initiate 
legal  challenges.  However,  in  the  long  run  it  is  questionable  whether  U.S.  claims 
could  be  effectively  maintained  in  conflict  with  an  international  regime  accepted  by 
most  other  industrialized  States.  It  is  certainly  questionable  whether  U.S.  compa- 
nies could  secure  financing  to  develop  such  claims  with  a  substantial  cloud  on  their 
legal  title  to  the  resources. 

TECHNOLOGY  TRANSFER 

Question.  The  Reagan  administration  expressed  concern  that  the  Convention  con- 
tained mandatory  technology  transfer  provisions.  How,  if  at  all,  is  this  concern  ad- 
dressed in  the  Agreement? 

Answer.  The  Convention  originally  contained  provisions  that  conditioned  the 
granting  of  mining  rights  on  the  acceptance  by  those  seeking  such  rights  of  an  obli- 
gation to  transfer  their  technology.  The  seabed  mining  agreement  has  removed 
these  compulsory  technology  transfer  obligations  and  in  their  place  provides  that, 
if  difiiculties  arise  in  locating  seabed  mining  technology,  the  Authority  may  invite 
miners  and  their  sponsoring  states  to  cooperate  in  facilitating  access  to  technology 
on  the  basis  of  fair  and  reasonable  commercial  terms  and  conditions,  consistent  with 
the  effective  protection  of  intellectual  property  rights. 

Question.  Are  all  of  the  Convention's  provisions  on  freedom  of  navigation  recog- 
nized as  customary  international  law? 

Answer.  While  the  United  States  has  repeatedly  taken  the  position  that  the  provi- 
sions of  the  Convention  with  respect  to  traditional  uses  of  the  oceans,  such  as  navi- 
gation and  overflight,  generally  confirm  existing  maritime  law  and  practice  and  fair- 
ly balance  off  all  states,  and  asserted  they  should  be  considered  to  reflect  customary 
international  law,  not  all  other  States  have  accepted  this  view.  More  importantly, 
customary  international  law  can  change  as  the  practice  of  States  changes.  Should 
the  United  States  and  other  maritime  powers  fail  to  become  party  to  the  Conven- 
tion, the  degree  to  which  its  provisions  reflect  customary  international  law  is  likely 
to  erode. 

Question.  To  what  extent  are  the  Convention's  provisions  on  archipelagic  sea 
lanes  passage  recognized  as  customary  international  law? 

Answer.  Prior  to  the  Third  UN  Conference  on  the  Law  of  the  Sea,  international 
lav/  did  not  permit  archipelagic  claims.  The  law  of  the  sea  first  recognized,  and  es- 
tablished, a  special  regime  for  archipelagic  states  in  Part  IV  of  the  1982  Law  of  the 
Sea  Convention,  which  codifies  the  only  rules  by  which  a  nation  can  now  rightfully 
assert  an  archipelagic  claim.  There  is  little  evidence  that  the  archipelagic  States  re- 
gime established  by  Part  FV  of  the  Convention  has  been  accepted  by  other  States 
as  customary  international  law. 

The  best  way  for  the  United  States  to  secure  its  rights  as  a  maritime  State  in 
this  regard  is  to  become  party  to  the  Convention. 

BANDOW  OP-ED 

Question.  Several  weeks  ago,  an  op-ed  by  Doug  Bandow  appeared  in  The  Wall 
Street  Journal  in  which  Ambassador  Colson  was  quoted  as  saying  "the  basic  flaws 
of  the  treaty's  deep  seabed  mining  regime  are  manifold."  Bandow  then  asks,  "Why, 
then,  bother  to  'fix'  it?"  What  is  Ambassador  Colson's  response  to  the  Bandow  op- 
ed? 

Answer.  Under  Secretary  of  State  for  Global  Afi'airs  Timothy  E.  Wirth  responded 
to  the  Bandow  op-ed  piece  and  that  response  is  reproduced  here: 
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[Prom  the  Wall  Street  Journal,  August  29,  1994] 

Why  We  Need  A  Ivvw  of  the  Sea 

(By  Timothy  E.  Wirth,  Under  Secretary  of  State  for  Global  Affairs) 

Washington,  DC— In  his  July  25  editorial  page  article  "Deep  Six  the  Law  of  the 
Sea."  Doug  Bandow  attempts  to  ascribe  his  own  views  to  the  deputy  assistant  sec- 
retary of  state  for  Oceans  and  Fisheries  Affairs.  By  misrepresenting  the  commit- 
ment that  every  U.S.  administration  has  made  to  a  comprenensive  L^w  of  the  Sea 
Convention  since  negotiations  on  such  a  convention  begin  almost  30  years  ago.  Mr. 
Bandow  constructs  an  artificial  ideological  divide  that  is  misleading. 

In  1982,  the  U.S.  decided  not  to  sign  the  United  Nations  Convention  on  the  Law 
of  the  Sea,  which  had  emerged  afler  a  decade  of  negotiations.  The  Reagan  adminis- 
tration, like  the  Clinton  administration,  recognized  that  the  convention  served  fun- 
damental U.S.  interests.  Part  XI  of  the  convention,  however,  which  dealt  with  min- 
ing of  the  deep  seabed  beyond  the  limits  of  national  jurisdiction,  posed  basic  difficul- 
ties. For  that  reason — and  that  reason  alone — the  U.S.  decided  not  to  sign. 

President  Reagan  described  U.S.  objections  to  the  deep  seabed  mining  provisions 
in  1982:  the  economic  and  organizational  machinery  originally  envisioned  would 
deter  investment:  the  decision-making  process  would  not  give  the  U.S.  a  voice  com- 
mensurate with  our  interests:  the  technology  transfer  and  production  limitation  pro- 
visions were  unacceptable:  and  a  review  process  could  amend  the  treaty  and  bind 
the  U.S.  over  our  objection. 

Over  the  past  few  years,  however,  a  quiet  negotiation  under  the  auspices  of  the 
U.N.  Secretary  General  has  worked  to  reform  Part  XI  of  the  convention.  The  agree- 
ment that  has  been  achieved  addressed  satisfactorily  each  of  the  U.S.  concerns. 
Market-based  principles  now  guide  the  operation  of  this  treaty  section.  The  objec- 
tionable technology  transfer  and  production  limitation  and  treaty  amendment  provi- 
sions are  gone.  And  a  new  voting  formula  guarantees  the  U.S.  a  place  at  the  table 
and  influence  commensurate  with  our  interests. 

This  could  not  have  been  achieved  without  the  objections  to  Part  XI  voiced  by 
President  Reagan.  British  Prime  Minister  Margaret  Thatcher  and  German  Chan- 
cellor Helmut  Kohl,  and  the  united  opposition  of  industrialized  governments.  But 
these  very  governments  have  now  joined  the  U.S.  in  supporting  the  agreement  that 
will  reform  the  deep  seabed  mining  provisions  of  the  Law  of  the  Sea  Convention. 

Mr.  Bandow  did  not  think  the  U.S.  should  have  bothered  to  fix  the  one  unaccept- 
able part  of  the  Law  of  the  Sea  Convention.  We  did,  and  with  good  reason.  As  a 
maritime  power  concerned  with  freedom  of  navigation  and  overflight — military  and 
commercial — and  as  a  coastal  nation  concerned  with  proper  management  of  offshore 
resources  and  protection  of  the  marine  environment,  our  interests  are  best  served 
by  a  universally  accepted  convention.  Conclusion  of  the  new  agreement,  which  will 
form  an  integral  part  of  the  Law  of  the  Sea  Convention,  brings  that  goal  within 
reach. 


Responses  of  the  State  Department  to  Issues  Raised  by  Senator  Gregg  and 

Congressman  Fields 

Question.  Does  The  Convention  make  the  world's  undeveloped  countries  the  pri- 
mary beneficiaries  of  deep  seabed  mining? 

Answer.  No.  The  Agreement  revises  the  Convention  to  create  a  regime  for  deep 
seabed  mining  based  on  free  market  principles.  The  primary  beneficiaries  of  the  de- 
velopment of  these  resources,  which  are  by  definition  beyond  the  national  jurisdic- 
tion of  any  country,  will  be  the  miners  themselves  and  consumers  of  the  resources. 
When  interest  in  commercial  production  arises  a  royalty  system  may  be  developed, 
which  must  be  based  on  arrangements  applicable  to  land-based  mining  and  which 
must  not  create  competitive  advantages  or  disadvantages  vis-a-vis  land  based  min- 
ing. Such  arrangements  could  benefit  the  international  community  as  a  whole 
through  revenue  sharing  if  the  revenues  were  in  excess  of  the  funds  necessary  to 
support  the  administration  of  the  regime. 

The  Convention  and  the  Agreement  afiirm  that  the  resources  in  question  are  the 
common  heritage  of  mankincT  This  concept  recognizes  that  all  nations  share  an  in- 
terest in  the  development  of  resources  beyond  the  jurisdiction  of  any  State.  It  is  not 
a  new  concept.  The  United  States  has  endorsed  it  for  many  years.  Indeed,  Congress 
recognized  these  resources  as  the  common  heritage  of  mankind  in  the  1980  Deep 
Seabed  Hard  Minerals  Resources  Act. 

Question.  Will  the  International  Seabed  Authority  ("the  Authority")  be  dominated 
by  developing  countries  who  will  have  to  approve  all  mining  applications? 
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Answer.  No.  The  Agreement  revises  the  Convention  to  ensure  applications  from 
qualified  miners  will  be  approved.  A  technical  body  composed  of  fiiteen  mining  ex- 
perts wiU  decide  if  a  mining  application  meets  technical  and  financial  criteria  that 
conform  to  objective  and  generally  applicable  standards.  If  the  technical  body  de- 
cides that  the  application  meets  these  criteria,  the  Council  of  the  Authority  must 
approve  the  application  unless  it  decides  otherwise  within  a  set  time  frame.  K  no 
decision  is  taken  by  the  Council  within  the  time  period,  the  plan  of  work  is  deemed 
approved  by  the  Council.  A  decision  to  reject  a  favorable  recommendation  can  be 
blocked  by  the  United  States  (a  permanent  member  of  the  Council)  and  two  other 
industrisdized  countries  acting  in  concert. 

A  track  record  has  already  been  established  indicating  that  access  to  seabed  re- 
sources will  not  be  impeded.  Apphcations  for  exploration  rights  by  Russia,  Japan, 
France,  India,  China,  Korea  and  the  Eastern  European  consortium  have  already 
been  approved  by  a  Preparatory  Commission  administering  an  interim  regime  pend- 
ing the  Convention's  entry  into  force,  based  on  recommendations  of  a  similar  tech- 
nical body.  The  U.S.  licensed  consortia  are  entitled  to  be  grandfathered  into  the 
Treaty  under  arrangements,  similar  to  and  "no  less  favorable  than"  arrangements 
applicable  to  the  above  claimants  if  the  U.S.  certifies  that  the  consortia  are  finan- 
cially and  technically  qualified. 

Question.  Will  the  United  States  only  have  a  single  vote  in  the  Authority  and  lack 
the  ability  to  veto  decisions? 

Answer.  No.  The  United  States  and  four  other  largest  contributors  to  the  Author- 
ity are  guaranteed  a  seat  on  the  Finance  Committee,  which  has  jurisdiction  over  aU 
budgetary  and  financial  matters,  until  the  organization  no  longer  is  financed  by  as- 
sessed contributions.  As  the  Finance  Committee  must  make  decisions  by  consensus, 
the  United  States  has  a  veto. 

The  United  States  is  also  guaranteed  a  seat  on  the  Council  of  the  Authority.  Deci- 
sions on  the  distribution  of  revenues  from  mining,  the  adoption  of  rules  and  regula- 
tions, and  the  approval  of  amendments  to  the  Convention's  seabed  mining  provi- 
sions must  be  made  by  consensus.  Hence,  they  are  subject  to  a  U.S.  veto.  Other  sub- 
stantive decisions  of  the  Council  are  made  by  a  chambered  voting  arrangement,  the 
effect  of  which  is  to  allow  the  United  States  and  two  other  industrialized  countries 
acting  in  concert  to  block  a  decision. 

Question.  Will  the  Convention  establish  a  bloated  bureaucracy  costing  $41  to  $51 
million  annually,  with  start-up  costs  of  $104  to  $200  million? 

Answer.  No.  The  anticipated  1995  budget  for  the  International  Seabed  Authority 
is  a  little  under  $2.5  milUon.  This  will  cover  conference  servicing  for  3  meetings  and 
personnel  costs  to  support  a  secretariat  staff  of  6  professionals  and  17  support  staff. 
The  1996  budget  and  following  budgets  will  have  to  pass  throu^  the  Finance  Com- 
mittee, which  will  include  the  United  States  and  other  major  contributors.  Through 
its  veto  power  in  the  Finance  Committee,  the  United  States  will  be  able  to  ensure 
that  the  budget  of  the  Authority  remains  reasonable  in  relation  to  the  tasks  it  must 
perform. 

Until  the  Agreement  enters  into  force,  the  UN  budget  will  cover  the  modest  ex- 
penses of  the  Authority.  For  1995,  it  is  anticipated  that  the  budget  can  be  met  with- 
in the  existing  U.N.  budget. 

The  Convention  also  establishes  the  International  Tribunal  for  the  Law  of  the 
Sea,  to  be  ftinded  by  States  Parties  to  the  Convention.  However,  the  Preparatory 
Conmriission  has  recommended  to  States  Parties  that  the  Tribunal's  elections  be  de- 
ferred for  an  indefinite  period  to  allow  time  for  more  States  to  ratify,  thus  delaying 
the  costs  associated  with  the  Tribunal.  Once  the  elections  do  take  place,  it  is  antici- 
pated that  the  operations  of  the  Tribunal  will  be  phased  in  gradually.  Until  deci- 
sions are  made  on  the  length  of  the  delay  and  the  phasing  in  of  the  Tribunal  it  will 
not  be  possible  to  provide  precise  budget  estimates. 

Lastly,  the  Convention  establishes  the  Commission  on  the  Limits  of  the  Continen- 
tal Shelf,  a  group  of  independent  experts  to  provide  advice  on  such  limits.  However, 
the  Convention  provides  that  the  secretariat  of  the  Commission  be  established  with- 
in the  UN  secretariat  and  that  the  costs  of  individual  members  of  the  Commission 
be  defrayed  by  the  State  that  nominates  the  member.  Coastal  States  seeking  the 
advice  of  the  Commission  must  also  help  defray  the  costs. 

Question.  Will  the  Enterprise  have  competitive  advantages  over  other  miners  and 
be  able  to  force  the  transfer  of  technology  through  joint  ventures? 

Answer.  No.  The  Agreement  eliminates  the  objectionable  competitive  advantages 
that  had  been  created  for  the  Enterprise  by  the  Convention.  The  Enterprise  will  be 
subject  to  the  same  conditions  as  other  operators.  Moreover,  the  Enterprise  can  only 
be  made  operational  upon  a  decision  by  the  Council,  where  the  United  States  and 
two  allies  can  block  decisions.  Such  a  decision  must  be  based  on  a  conclusion  that 
its  becoming  operational  would  be  consistent  with  sound  commercial  practices.  Even 
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if  the  Enterprise  becomes  operational,  it  must  operate  through  joint  ventures  with 
other  miners.  Such  joint  ventures  will  be  voluntary.  Finally,  the  Agreement  elimi- 
nates an  obligation  that  had  existed  in  the  Convention  for  States  Parties  to  fund 
the  first  operation  of  the  Enterprise. 

Although  it  is  theoretically  possible  that  revenues  from  mining  might  be  used  bv 
the  Authority  to  finance  the  participation  of  the  Enterprise  in  a  joint  venture,  such 
a  decision  would  be  subject  to  a  U.S.  veto  in  the  Finance  Committee  or  blockage 
by  the  United  States  and  two  of  our  allies  in  the  Council. 

other  miners  must,  when  they  apply  for  exploration  rights  identify  two  areas  of 
roughly  equal  estimated  value,  based  On  prospecting  data.  One  of  those  areas  must 
be  set  aside  for  possible  future  use  by  the  Enterprise.  The  applicant  that  supplies 
the  area,  however,  has  the  first  option  to  joint  venture  with  the  Enterprise  in  that 
area.  If  the  Enterprise  does  not  use  the  area  within  15  years,  the  original  applicant 
has  the  option  to  apply  to  mine  it,  provided  it  ofTers  the  Enterprise  an  opportunity 
to  participate  as  a  joint  venture  partner. 

The  Agieement  eliminates  all  mandatory  technology  transfer  requirements.  As 
noted  above,  decisions  on  approval  of  applications  are  subject  to  a  special  decision- 
making process  that  insulates  them  from  linkages  to  general  obligations  of  States 
to  cooperate  in  facilitating  technology  transfer.  If  an  applicant  proposes  a  joint  ven- 
ture with  the  Enterprise,  any  arrangements  on  technology  transfer  would  be  freely 
negotiated  as  part  of  the  joint  venture  contract  as  is  the  case  with  any  commercial 
joint  venture. 

Question.  Could  revenue  sharing  arrangements  result  in  funding  for  liberation 
movements? 

Answer.  The  United  States  can  veto  such  funding.  Distribution  of  revenues  accu- 
mulated as  a  result  of  royalties  from  mining  can  only  take  place  on  the  basis  of  a 
consensus  decision  in  the  Council.  As  noted  above,  the  United  States  is  guaranteed 
a  seat  on  the  Council  in  perpetuity  and  thus  can  veto  such  a  decision. 

Question.  Will  the  United  States  and  its  allies  be  grossly  under  represented  on 
the  Council  and  be  the  victim  of  bloc  voting  by  the  Third  World  and  former  com- 
munist countries? 

Answer.  No.  The  U.S.  is  guaranteed  a  seat  on  the  Council  in  perpetuity.  Our  in- 
dustrial allies  will  be  represented  in  the  Consumer,  investor  and  producer  chambers 
as  well  as  a  result  of  the  requirement  for  equitable  geographic  distribution.  Develop- 
ing countries  will  be  required  to  muster  11  votes  among  their  numbers  to  block  deci- 
sions based  on  the  chambered  voting  arrangements,  whereas  we  and  our  allies  must 
only  muster  three.  In  addition,  we  and  our  industrial  allies  are  guaranteed  a  mini- 
mum of  5  seats  on  the  15  member  Finance  Committee,  which  makes  decisions  by 
consensus. 

Russia  is  guaranteed  a  seat  on  the  Council,  and  each  regional  group  is  guaranteed 
a  minimum  of  three  overall.  Thus,  Eastern  European  countries  will  have  at  least 
three  seats.  But  economic  and  democratic  reforms  in  Eastern  Europe  and  our  expe- 
rience in  the  negotiation  of  the  Agreement  suggest  that  we  will  often  find  common 
cause  with  these  countries  on  issues  before  the  Council. 

Question.  Will  there  be  no  guaranteed  access  for  U.S.  miners  who  have  spent  bil- 
lions of  dollars  on  exploration  and  technology  development?  If  they  obtain  access, 
will  they  be  subject  to  excessive  costs? 

Answer.  By  their  own  estimates,  the  four  U.S.  licensed  consortia,  three  of  which 
are  multinational,  have  together  spent  approximately  $500  million  over  the  past  two 
decades.  One,  the  Kennecott  Consortium,  has  abandoned  its  U.S.  licensed  claim, 
however,  another  U.S.  licensed  consortia  has  applied  for  that  site. 

The  Agreement  provides  for  grandfathering  in  the  U.S. -licensed  claims  on  the 
basis  of  arrangements  "similar  to  and  no  less  favorable  than"  those  applicable  to  the 
arrangements  established  for  any  of  the  existing  approved  claims  (i.e.,  France, 
Japan,  Russia,  China,  India  and  Korea,  as  well  as  an  Eastern  European  Consor- 
tium). In  addition,  the  Authority  may  not  second  guess  a  certification  by  the  United 
States  that  the  three  U.S.  licensees  are  financially  and  technically  qualified. 

To  obtain  approval  of  its  application,  a  U.S.-licensed  applicant  must  pay  a  $ 
250,000  application  fee — of  which  the  excess  over  administrative  costs  of  processing 
is  refundable — and  file  a  plan  of  work  for  exploration.  No  other  financial  obligations 
will  arise  until  they  apply  for  commercial  exploitation  rights.  At  that  time,  the 
Agreement  provides  for  a  royalty  system  to  be  established,  which  must  be  based  on 
arrangements  applicable  to  land-based  nuning  and  which  must  not  create  competi- 
tive advantages  or  disadvantages  vis-a-vis  land  based  mining.  Therefore,  the  U.S. 
licensed  consortia  should  be  able  to  obtain  exclusive  exploration  rights  for  15  years, 
which  can  be  renewed  in  5  year  increments,  for  minimal  cost. 

Question.  Would  U.S.  miners  be  denied  due  process? 
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Answer.  No.  A  State  spwnsoring  a  miner  can  take  disputes  with  the  Authority  con- 
cerning acts  or  omissions  in  contravention  of  the  Convention  or  rules  and  regula- 
tions adopted  pursuant  thereto  to  binding  resolution  before  the  Seabed  Disputes 
Chamber  of  the  Law  of  the  Sea  Tribunal.  In  the  case  of  disputes  related  to  applica- 
tions, plans  of  work  or  activities  undertaken  pursuant  thereto,  the  miner  may  initi- 
ate a  proceeding  directly  without  relying  on  its  sponsoring  State.  Furthermore,  with 
regard  to  disputes  related  to  activities  pursuant  to  an  approved  application,  the 
miner  may  choose  to  submit  the  dispute  to  binding  commercial  arbitration  instead 
of  to  the  Seabed  Disputes  Chamber. 

Question.  Would  tne  Convention  require  any  change  in  U.S.  policy  regarding  ma- 
rine scientific  research? 

Answer.  No.  United  States  marine  scientific  research  policy  was  made  clear  by 
President  Reagan  in  1983  when  he  recognized  coastal  state  jurisdiction  over  marine 
scientific  research  set  forth  in  the  Convention  and  took  other  steps  to  encourage 
such  research.  This  decision  resolved  a  longstanding  problem  faced  by  United  States 
researchers,  who  often  found  it  difficult  to  operate  within  200  miles  of  many  coasts. 
Immediately  following  the  President's  decision,  U.S.  research  in  foreign  waters  tri- 
pled. Most  importantly,  to  encourage  research,  the  United  States  maintained  our 
basic  policy  by  determining  not  to  exercise  such  jurisdiction  in  our  own  exclusive 
economic  zone.  Our  experience  demonstrates  that  we  do  not  need  to  exercise  such 
jurisdiction  to  maintain  our  economic  interest  there  and  can  benefit  from  foreign  re- 
search. 

Question.  Has  signature  of  the  Agreement  bound  the  United  States  to  the  entire 
Convention.  Would  the  Convention  overturn  U.S.  laws? 

Answer.  By  signing  the  Agreement,  the  United  States  agreed  only  to  apply  provi- 
sionally the  deep  seabed  mining  part  of  the  Convention,  as  revised  by  the  Agree- 
ment, for  a  limited  period  of  time,  pending  entry  into  force  of  the  Agreement.  The 
United  States  will  not  be  bound  bv  tne  Convention  as  a  whole  until  after  the  Senate 
gives  its  advice  and  consent  and  the  U.S.  deposits  its  instrument  of  accession. 

The  Department  of  State,  with  other  interested  agencies,  looks  forward  to  working 
with  Congress  to  consider  what  implementing  legislation  may  be  necessary  in  rela- 
tion to  the  Convention. 

Question.  Will  U.S.  provisional  application  of  the  Agreement  create  conflicts  with 
U.S.  law? 

Answer.  No.  Provisional  application  of  international  agreements,  in  appropriate 
cases  such  as  this,  is  consistent  wish  both  international  and  U.S.  law.  llie  United 
States  has  provisionally  applied  numerous  international  agreements. 

The  new  seabed  mining  agreement  provides  for  considerable  flexibility,  in  calling 
for  provisional  application  "in  accordance  with  national  or  internal  laws  and  regula- 
tions." In  any  event,  existing  legislation  provides  sufficient  authority  to  implement 
likely  U.S.  obligations  during  the  period  of  provisional  application. 

It  must  be  noted  that  provisional  application  furthers  important  U.S.  interests. 
Without  provisional  application,  the  Convention  would  enter  into  force  on  November 
16,  1994,  unrevised  by  the  Agreement;  i.e.,  all  the  improvements  we  have  achieved 
by  negotiating  the  Agreement  would  not  be  effective.  Moreover,  provisional  applica- 
tion by  the  United  States  will  allow  us  to  participate  in  the  initial  meetings  of  the 
Authority,  where  we  can  exercise  our  considerable  influence  in  promoting  our  inter- 
ests. 

Question.  What  effect  will  the  expiration  of  the  Deep  Seabed  Hard  Mineral  Re- 
sources Act  have  on  the  July  29  Agreement? 

Answer.  The  Deep  Seabed  Hard  Minerals  Resources  Act  remains  in  effect  until 
it  is  amended  or  repealed  by  Congress.  Responsibilities  under  the  Act  for  the  next 
fiscal  year  can  be  conducted  without  additional  appropriations.  During  the  period 
of  U.S.  consideration  of  ratification,  preservation  of  U.S.  claims  is  not  likely  to  re- 
quire application  to  the  regime  under  the  Agreement.  Existing  U.S.  agreements 
with  other  nations  regarding  mutual  respect  of  mine  sites  remain  in  effect  and  will 
likely  continue  to  do  so  at  least  until  the  signatories  become  Parties  to  the  Conven- 
tion. If  a  U.S.  miner  wished  to  file  an  application  pursuant  to  the  agreement  and 
we  concluded  that  sufficient  authority  did  not  exist  under  existing  law,  NOAA  would 
consult  with  Congress  on  the  need  for  additional  authority. 


Responses  of  David  A.  Colson  to  Questions  Asked  by  Senator  Murkowski 

Question.  The  Law  of  the  Sea  (LOS)  Convention's  provisions  include  measures  al- 
lowing parties  to  initiate  binding  arbitration  procedures.  Some  observers  have  sug- 
gested that  a  number  of  arbitration  calls  may  be  made  soon  after  the  LOS  Conven- 
tion becomes  effective,  and  may  include  demands  to  arbitrate  provisions  of  inter- 
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national  agreements  already  concluded  by  the  United  States,  such  as  the  United 
Nations  high  seas  driflnet  moratorium  or  the  Bering  Sea  "Doughnut  Hole"  agree- 
ment. The  latter,  for  instance,  built  upon  the  LOS  Convention's  concept  of  coastal 
State  "responsibility"  to  allow  the  U.S.  and  Russia  to  exert  control  over  future  over- 
all fisheries  harvest  levels.  However,  the  LOS  Convention  does  not  contain  specific 
delegation  of  such  authority  over  international  waters  to  coastal  States. 

Could  binding  arbitration  under  the  LOS  Convention  result  in  a  challenge  to  pro- 
visions such  as  these,  or  others  that  you  know  of  in  this  or  other  agreements? 

Answer.  Because  each  of  these  undertakings  is  fully  consistent  with  the  LOS  Con- 
vention, we  see  no  reason  to  fear  that  any  dispute  settlement  conducted  under  the 
auspices  of  the  Convention  could  undercut  their  operation.  Moreover,  the  availabil- 
ity of  the  Convention's  dispute  settlement  mechanisms  would  give  the  United 
States,  as  a  party  to  the  Convention,  an  additional  means  of  enforcing  the  agree- 
ments we  have  worked  so  hard  to  achieve. 

The  LOS  Convention  recognizes  the  sovereign  right  of  the  coastal  State  to  con- 
serve and  manage  fishery  resources  within  its  exclusive  economic  zone.  The  Conven- 
tion, in  conjunction  with  the  salmon  treaties  we  have  concluded  for  the  North  Pa- 
cific and  North  Atlantic,  also  effectively  prohibit  any  high  seas  salmon  fishing  for 
stocks  of  U.S.  origin.  Accordingly,  the  LOS  Convention  significantly  advances  our 
fishery  interests  as  a  coastal  State  and  as  a  State  of  origin  of  anadromous  stocks. 

But  the  Convention  does  more.  Prior  to  the  Convention,  international  law  recog- 
nized an  almost  unfettered  right  for  States  to  fish  on  the  high  seas.  While  the  LOS 
Convention  acknowledges  the  right  to  fish  on  the  high  seas,  it  makes  this  right  sub- 
ject to  a  number  of  new,  significant  Conditions: 

(a)  other  treaty  obligations  of  the  State  concerned; 

(b)  the  rights,  duties  as  well  as  the  interests  of  coastal  States;  and 

(c)  obligations  to  cooperate  in  the  conservation  and  management  of  high  seas 
living  resources. 

In  furtherance  of  these  provisions,  the  international  community  has  concluded  nu- 
merous treaties  that  regulate  or  prohibit  high  seas  fisheries.  The  Doughnut  Hole 
pollock  agreement  and  the  North  Pacific  Anadromous  Stocks  treaty  are  only  two  of 
the  many  agreements  based  on  the  provisions  of  the  LOS  Convention.  Indeed,  in  ne- 
gotiating these  two  treaties,  the  U.S.  actively  pursued  its  objectives  by  using  argu- 
ments based  on  the  very  provisions  of  the  Convention  noted  above.  The  driflnet 
moratorium  while  not  a  treaty,  also  relies  upon,  in  part,  the  prohibition  on  high  seas 
salmon  fishing  contained  in  the  Convention. 

In  light  of  this,  it  is  unlikely  that  any  country  would  try  to  challenge  these  under- 
takings through  dispute  settlement  under  the  Convention. 

A  far  more  likely  scenario  is  that  the  United  States,  as  a  party  to  the  Convention 
and  in  response  to  fishing  activity  by  other  States  that  undermined  these  agree- 
ments, could  seek  enforcement  of  the  agreements  through  dispute  settlement  under 
the  Convention.  This  option  would  be  in  addition  to,  not  in  lieu  of,  diplomatic  and 
other  means  at  our  disposal  to  end  or  deter  such  fishing  activity. 

Question.  In  your  opinion,  could  such  a  challenge  by  sustained? 

Answer.  For  reasons  discussed  above,  even  if  some  country  tried  to  challenge  the 
Doughnut  Hole  agreement  or  the  driflnet  moratorium  through  LOS  dispute  settle- 
ment, we  believe  that  a  court  or  arbitral  panel  could  do  nothing  other  than  give  ef- 
fect to  those  undertakings  because  they  are  fully  consistent  with  the  Convention. 

Question.  The  U.N.  Conference  on  Straddling  Stocks  and  Highly  Migratory  Spe- 
cies— unlike  the  efibrts  noted  above — is  not  yet  completed.  It  is  ultimately  expected 
to  result  in  an  agreement  that  represents  broad  international  policy,  and  may  guide 
interpretation  of  the  LOS  Convention  and  other  agreements.  Like  the  LOS  Conven- 
tion, it  will — as  currently  envisioned — be  both  binding  and  subject  to  arbitration. 

Could  this  agreement,  if  not  the  LOS  Convention,  lead  to  a  weakening  of  provi- 
sions adopted  in  the  Doughnut  Hole  agreement? 

Answer.  While  recognizing  that  the  negotiations  in  the  U.N.  Conference  are  far 
from  over,  none  of  the  participants  are  seeking  to  weaken  the  fishery  provisions  of 
the  LOS  Convention  or  of  regional  agreements  such  as  the  Doughnut  Hole  agree- 
ment. The  matters  that  remain  in  dispute  in  the  Conference  primarily  center  on 
how  much  to  strengthen  the  LOS  provisions,  and  those  of  certain  regional  agree- 
ments, to  promote  better  conservation  and  management. 

Indeed,  many  participants  in  the  Conference,  including  some  who  did  not  partici- 
pate in  the  conclusion  of  the  Doughnut  Hole  agreement,  have  held  up  that  agree- 
ment as  a  model  of  sound  fisheries  management  and  enforcement  for  straddling 
stocks. 
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Accordingly,  we  see  no  risk  that  the  negotiations  in  the  Conference  will  in  any 
way  weaken  the  provisions  of  the  Doughnut  Hole  agreement.  The  U.S.  delegation 
to  the  Conference  certainly  would  never  tolerate  anv  such  weakening. 

Question.  Could  amendments  to  the  Straddling  Stocks  agreement  oe  made  at  this 
time  that  would  recognize  that  more  stringent  standards  may  be  adopted  in  regional 
agreements? 

Answer.  There  is  already  general  consensus  among  the  participants  in  the  Con- 
ference that  any  agreement  to  be  concluded  will  represent  an  effort  to  set  minimum 
standards  and  wUl  recognize  the  need  to  set  more  stringent  standards  on  a  region- 
by-region  basis  where,  as  in  the  Bering  Sea,  more  stringent  standards  are  needed 
to  conserve  the  stock  or  stocks  in  question. 

Question.  Would  you  support  malcing  those  changes? 

Answer.  We  will  continue  to  support  recognition  of  the  need  to  set  more  stringent 
standards  on  a  region-by-region  basis. 


Briefing  Paper  of  the  Office  of  the  Under  Secretary  of  Defense — July  1994 

NATIONAL  SECURITY  AND  LAW  OF  THE  SEA 

On  30  June,  Secretary  Christopher  announced  before  the  Senate  Foreign  Rela- 
tions Committee  that  the  United  States  would  sign,  subject  to  ratification,  the  Im- 
plementing Agreement  reforming  the  seabed  mining  provisions  of  the  1982  U.N. 
Convention  on  the  Law  of  the  Sea. 

The  Agreement  is  the  result  of  three  years  of  multilateral  consultations  to  address 
long-standing  U.S.  objections  to  the  Convention's  deep  seabed  mining  provisions. 
The  United  States,  along  with  other  major  maritime  powers  and  industrialized  na- 
tions, refused  to  join  the  Convention  when  opened  for  signature  in  1982  due  to  con- 
cern over  serious  institutional  flaws  in  Part  Al  of  the  Convention,  which  dealt  with 
deep  seabed  mining.  DoD  has  long  supported  the  United  States  becoming  a  party 
provided  U.S.  concerns  with  Part  XI  could  be  adequately  addressed.  Removal  of 
those  objections  now  opens  the  way  for  U.S.  acceptance  of  the  entire  Convention, 
whose  provisions  are  oi  major  strategic,  economic  and  environmental  importance  to 
the  United  States. 

The  Convention  covers  a  broad  range  of  subjects — most  importantly,  an  ocean  re- 
gime strongly  supportive  of  operational  rights  essential  to  the  planning  and  execu- 
tion of  our  national  defense  strategy.  The  end  of  the  Cold  War  has  not  changed  the 
fact  that  many  of  our  economic,  political,  and  militarv  interests  are  located  far  away 
from  the  United  States.  Reshaping  of  our  forces  and  the  changed  geopolitical  land- 
scape will  result  in  reduced  forward  basing;  thus,  mobility  becomes  an  increasingly 
crucial  requirement. 

An  essential  element  of  executing  our  strategy  is  the  assurance  that  key  sea  and 
air  lines  of  communication  will  remain  open  as  a  matter  of  international  legal 
right — not  contingent  upon  approval  by  coastal  and  island  nations  along  the  route 
or  in  the  area  of  operations. 

Without  international  respect  for  the  freedoms  of  navigation  and  overflight  set 
forth  in  the  Convention,  the  exercise  of  our  forces'  mobility  rights  could  be  jeopard- 
ized. Disputes  with  littoral  states  could  delay  action  and  be  resolved  only  by  resort 
to  force  or  protracted  political  discussions.  The  response  time  for  U.S.  ana  allied/ 
coalition  forces  based  away  from  potential  areas  of  conflict  could  lengthen.  Deter- 
rence could  be  weakened.  Forces  may  arrive  on  the  scene  too  late  to  make  a  dif- 
ference, afTecting  our  ability  to  influence  the  course  of  events  consistent  with  our 
interests  and  obligations. 

Strengthening  our  Nation's  Security 

The  Convention  is  very  favorable  for- DoD  in  that  it: 

•  Confirms  traditional  high  seas  freedoms  of  navigation  and  overflight; 

•  Details  passage  rights  tnrough  international  straits;  and 

•  Reduces  prospjects  for  disagreement  with  coastal  nations  during  operations  by 
providing  an  internationally  recognized  set  of  rules  concerning  operational 
rights  in  the  marine  environment. 

Turning  to  specifics,  the  Convention  strengthens  our  national  Security  by  strongly 
supporting  crucial  freedoms  and  norms,  including: 

1.  The  right  of  innocent  passage. — This  right  of  ships  to  continuous  and  expedi- 
tious transit,  which  is  not  prejudicial  to  the  peace,  good  order,  or  security  of  the 
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coastal  State,*  is  the  principal  right  of  nations  in  foreign  territorial  seas.  Military 
vessels  need  this  right  to  be  able  to  conduct  their  transits  efficiently  and  effectively. 

All  ships,  including  warships,  regardless  of  cargo,  armament  or  means  of  propul- 
sion, enjoy  the  ri^t  of  innocent  passage  through  the  territorial  sea,  for  which  nei- 
ther prior  notification  nor  authorization  is  required.  Aircraft  do  not  have  the  right 
of  innocent  passage;  in  most  circumstances,  tney  can  enter  the  airspace  above  an- 
other State's  territorial  sea  only  with  prior  approval  from  that  State.  Submarines 
mav  transit  another  nation's  territorial  sea,  but  they  must  do  so  on  the  surface. 

Of  particular  importance,  the  Convention  provides  that  coastal  States  may  not 
prescribe  laws  or  regulations  which  have  the  practical  effect  of  denying  or  impairing 
the  exercise  of  the  right  of  innocent  passage. 

2.  The  right  of  transit  passage. — Under  transit  passage,  ships  and  aircraft  enjoy 
the  right  ofcontinuous  and  expeditious  transit  through  international  straits.  Transit 
is  to  be  in  the  normal  mode;  that  is,  units  may  undertake  activities  necessary  for 
the  security  of  the  unit  or  the  force,  such  as  formation  steaming,  launch  and  recov- 
ery of  aircraft,  and  flight  operations.  Of  crucial  importance:  submarines  may  transit 
submerged. 

The  establishment  of  a  regime  to  preserve  historic  rights  of  free  passage  through 
international  straits  resulted  from  the  needs  of  major  maritime  States  who  were  un- 
able to  accept  the  extension  of  the  breadth  of  the  territorial  sea  to  12nm  without 
a  guarantee  of  unimpeded  passage  through  all  international  straits. 

Under  the  previous  3-nm  territorial  sea  regime,  all  but  a  few  international  straits 
were  traversed  by  a  high  seas  corridor,  beyond  the  national  jurisdiction  of  coastal 
States.  However,  with  a  12-nm  territorial  sea,  more  than  100  straits  used  for  inter- 
national navigation  are  overlapped  by  territorial  seas.  The  solution  to  preserving 
free  passage  through  international  straits  is  the  regime  of  transit  passage. 

Transit  passage  is  like  innocent  passage  in  that  no  prior  notice  or  permission  can 
be  imposed  by  coastal  States  bordering  the  strait.  Transit  passage  is  a  much  broad- 
er rignt  than  innocent  passage.  Transit  passage  guarantees  overflight  as  well  as 
submerged  transit,  whicn  cannot  be  suspended.  This  difference  is  of  vital  impor- 
tance for  major  maritime  powers  as  the  United  States,  in  that  without  transit  pas- 
sage, aircraft  would  not  be  able  to  move  freely  through  choke  points,  and  sub- 
marines would  lose  their  ability  to  remain  covert  as  they  move  from  one  area  of  the 
high  seas  to  another. 

The  regime  of  transit  passage  also  serves  important  conflict  limitation  objectives. 
Since  transit  of  straits  by  ships  and  aircraft  is  a  matter  of  right  rather  than  of  con- 
sent by  the  straits  States,  international  straits  are  depoliticized.  Strait  States,  by 
not  having  the  right  to  deny  passage  to  a  particular  nation's  or  coalition's  ships  and 
aircraft,  need  not  be  drawn  into  a  conflict  that  may  be  occurring  thousands  of  miles 
away. 

Our  ability  to  resupply  Israel  in  1967  and  1973  and  to  support  coalition  forces 
during  the  War  against  Iraq  required  unrestricted  rights  to  transit  through  key 
international  straits. 

3.  High  seas  freedoms. — Effective  operation  of  military  ships  and  aircraft  on  the 
high  seas  involves  more  than  transiting  ocean  space.  Important  are  such  activities 
as  task  force  maneuvering,  flight  operations,  military  exercises,  surveillance,  and 
ordnance  testing  and  firing. 

These  operations  entail  continual  practice  and  exercises — activities  long  recog- 
nized as  high  seas  freedoms,  that  all  nations  may  conduct  worldwide,  in  all  ocean 
areas  beyond  the  territorial  sea.  Of  course,  these  activities  must  be  conducted  with 
due  regard  for  the  rights  of  other  nations  and  the  safe  conduct  and  operation  of 
other  ships  and  aircraft. 

4.  Archipelagic  sea  lanes  passage. — Archipelagic  sea  lanes  passage  (ASIjP)  is  the 
right  of  transit  by  naval  and  air  units  through  archipelagoes  (sucn  as  Indonesia). 
Like  transit  passage,  it  can  have  a  significant  impact  on  the  ability  of  forces  to  pro- 
ceed to  their  area  of  operations  in  a  timely  and  secure  manner. 

ASLP  is  similar  to  transit  passage  in  that  it  includes  the  right  of  navigation  and 
overflight  in  the  normal  mode;  thus,  submarines  may  transit  submerged  and  air- 
craft may  overfly  such  sea  lanes.  ASLP  may  be  conducted  through  all  normal  routes 
of  international  navigation,  whether  or  not  formally  designated  by  the  archipelagic 
State. 

5.  Marine  environmental  protection. — The  Convention  is  the  most  comprehensive 
approach  to  addressing  this  important  area.  It  addresses  State  responsibility  to  curb 
all  sources  of  marine  pollution,  and  requires  that  those  efforts  give  due  regard  to 


*For  example,  ships  cannot  exercise  or  practice  with  weapons,  launch,  land,  or  take  on  board 
any  aircraft  or  any  military  device,  or  carry  out  research  or  survey  activities. 
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important  maritime  uses,  such  as  navigation.  Environmental  regimes  must  be  con- 
sistent with  those  rights. 

The  Convention  thus  recognizes  the  delicate  balance  between  protecting  and  pre- 
serving the  marine  environment  and  other  competing  interests,  and  provides  the 
balanced  framework  for  environmental  norms  that  are  now  being  further  developed. 

From  a  national  security  perspective,  an  important  example  of  this  balancing  of 
interests  is  the  recognition  of  the  special  nature  of  sovereign  immune  vessels  and 
aircraft.  While  these  vessels  and  aircraft  are  exempted  from  the  Convention's  envi- 
ronmental provisions,  the  Convention  does  require  that  each  flag  state  ensure  that 
such  ships  and  aircraft  act  in  a  manner  consistent  with  those  provisions  so  far  as 
is  reasonable  and  practicable  without  impairing  their  operations  or  operational  ca- 
pabilities. 

The  U.S.  position  is  that  states  cannot  use  or  construe  the  sovereign  immunity 
provision  to  avoid  responsibility  for  protecting  the  environment.  DoD  views  the  Con- 
vention as  a  mandate  to  ensure  continued  responsibility  for  environmentally  sound 
practices.  To  this  end,  DoD  has  emphasized  that  protection  of  the  marine  environ- 
ment is  an  integral  component  of  the  national  security  mission. 

6.  Maritime  claims. — The  Convention  provides  limitations  concerning  the  maxi- 
mum permissible  breadth  of  a  coastal  state's  territorial  sea  (12nm)  and  exclusive 
economic  zone  (200nm).  It  provides  rules  for  establishing  baselines  and  closing  lines 
from  which  these  zones  are  measured.  By  establishing  these  limits,  the  Convention 
provides  for  coastal  state  interests  as  well  as  permitting  maritime  states  to  pursue 
their  interests,  including  activities  which  are  related  to  national  security.  This  care- 
ful balance  of  maritime  zones  reversed  a  disturbing  trend  in  jurisdictional  creep  in 
which  states  claimed  territorial  seas  of  200nm  or  more  to  ensure  a  monopoly  over 
coastal  resources  or  for  purposes  of  security. 

7.  Resource  Management. — The  Convention  provides  an  important  foundation  for 
efforts  to  improve  the  legal  regime  affecting  management  of  fish  stocks  and  resolv- 
ing other  resource  conflicts.  The  Convention  recognizes  coastal  State  sovereign 
rights  for  the  purpose  of  conserving  and  managing  living  marine  resources  within 
its  200-nm  EEZ.  Importantly,  the  Convention  provides  a  framework  for  finding  solu- 
tions and  mechanisms  to  resolve  conflict  between  coastal  States  and  among  fishing 
States  competing  for  diminishing  fish  stocks  located  beyond  the  scope  of  a  nation's 
management  jurisdiction. 

ECONOMIC  SECURITY 

To  be  influential  in  the  political  arena,  the  United  States  must  maintain  its  eco- 
nomic viability.  In  the  12  years  since  the  United  States  rejected  the  Convention,  the 
United  States  has  become  even  more  economically  interdependent  with  global  mar- 
kets. U.S.  economic  growth  is  closely  linked  to  the  world  economy  as  a  whole.  The 
majority  of  that  trade  is  carried  on  and  over  the  world's  oceans.  Seaborne  commerce 
exceeds  3.5  billion  tons  annually  and  accounts  for  80  percent  of  trade  among  na- 
tions. Universal  adherence  to  the  Convention  provides  the  predictability  of  outcome 
which  international  shippers  and  insurers  depend  upon  in  establishing  routes  and 
rates  for  global  movements  of  commercial  cargo.  This  promotes  global  economic  de- 
velopment and  stability. 

CONCLUSION 

A  universal  regime  for  governance  of  the  oceans  is  needed  to  safeguard  U.S.  secu- 
rity and  economic  interests,  as  well  as  to  defuse  those  situations  in  which  competing 
uses  of  the  oceans  are  likely  to  result  in  conflict.  As  well  as  strongly  supporting  our 
interests  in  freedom  of  navigation,  the  Convention  provides  an  effective  framework 
for  serious  efforts  to  address  pressures  upon  the  oceans  resulting  from  land  and  sea- 
based  sources  of  pollution  and  overfishing. 

Historically,  this  Nation's  security  has  depended  upon  our  ability  to  conduct  mili- 
tary operations  over,  under,  and  on  the  oceans.  The  best  guarantee  that  this  access 
to  the  oceans  will  continue  in  the  years  ahead  is  for  the  United  States  to  become 
a  party  to  the  Convention,  as  modified  by  the  Part  XI  Agreement,  at  the  earliest 
possible  time. 
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[Submitted  by  John  McNeill) 

NATIONAL  SECURITY  AND  THE  UNITED  NATIONS  CONVENTION  ON 

THE  LAW  OF  THE  SEA 

Executive  Summary 

This  position  paper  analyzes  the  Department  of  Defense's  interests  in  having  the 
United  States  become  a  party  to  the  1982  UN  Law  of  the  Sea  Convention  (Conven- 
tion), as  modified  by  the  recently  negotiated  Part  XI  Implementation  Agreement 
(Agreement).  This  new  Agreement  corrects  the  flaws  identified  by  the  United  States 
in  the  deep  seabed  mining  regime  set  out  in  the  Convention. 

Our  principal  judgment  is  that  public  order  of  the  oceans  is  best  established  by 
a  universally  accepted  law  of  the  sea  treaty  that  is  in  the  U.S.  national  interest. 
We  believe  the  opportunity  created  by  the  new  Agreement  meets  this  test.  Reliance 
upon  customary  mtemational  law  in  the  absence  of  the  modified  Convention  would 
represent  a  necessarily  imprecise  approach  to  the  problem  as  well  as  one  which  re- 
quires the  United  States  to  put  forces  into  harm's  way  when  principles  of  law  are 
not  universally  understood  or  accepted.  A  universal  Convention  is  the  best  guaran- 
tee of  avoiding  situations  in  which  U.S.  forces  must  be  used  to  assert  navigational 
freedoms,  as  well  as  the  best  method  of  fostering  the  growth  and  use  of  various  con- 
flict avoidance  schemes  which  are  contained  in  the  Convention. 

TTie  Convention,  as  modified,  is  not  a  perfect  solution  to  all  oceans  policy  issues. 
However,  the  compromises  embodied  in  the  Agreement  and  the  Convention  as  a 
whole  establish  an  ocean  regulatory  regime  that  is,  on  balance,  in  the  national  secu- 
rity interest  of  the  United  States.  We  now  have  before  us  a  rare  window  of  oppor- 
tunity to  resolve  favorably  the  deep  seabed  mining  issues,  as  well  as  to  solidify  the 
vital  navigation  and  other  resource  issues  which  are  addressed  by  the  Convention. 

The  Department  of  Defense's  key  conclusions  are: 

•  DOD  has  long  been  a  major  proponent  of  achieving  a  comprehensive  and  stable 
legal  regime  with  respect  to  traditional  uses  of  the  oceans.  A  universally  accept- 
ea  Convention,  as  modified  bv  the  Agreement,  would  promote  our  strategic 
goals  of  free  access  to  and  public  order  on  the  oceans  and  in  the  superjacent 
airspace. 

•  Over  150  States,  including  the  U.S.,  participated  in  the  negotiation  of  the  Con- 
vention between  1973  ancf  1982.  Save  for  Part  XI,  we  achieved  our  fundamental 
objectives  of  solidifying  and  defining  the  nature  of  maritime  claims,  restraining 
the  growth  of  excessive  maritime  claims,  and  codifying  key  legal  provisions  in 
the  areas  of  environment,  fisheries,  and  sovereign  immunity  which  balance  the 
vital  interests  of  maritime  and  coastal  states. 

•  Since  1979  DOD  and  the  Department  of  State  have  been  actively  involved  in 
counteringexcessive  maritime  claims  through  the  Freedom  of  Navigation  (FON) 
program.  This  combination  of  diplomatic  and  operational  challenges  is  less  de- 
sirable than  establishment  through  the  Convention  of  universal  norms  of  behav- 
ior and  confiict  resolution  mechanisms. 

•  With  62  States  now  having  ratified,  the  Convention  will  enter  into  force  in  No- 
vember 1994.  Under  the  sponsorship  of  the  UN  Secretary  General,  the  United 
States  and  other  states  have  worked  hard  on  a  comprehensive  set  of  modifica- 
tions to  Part  XI.  An  Agreement  has  been  finalized  and  will  be  offered  for  adop- 
tion by  the  UN  General  Assembly  in  late  July.  Negotiators  of  the  ACTeement 
were  guided  by  the  specific  objections  to  Part  XI  articulated  by  President 
Reagan  in  1982. 

•  Correction  of  the  Part  IX  flaws  now  allows  the  United  States  to  take  advantage 
of  the  opportunity  to  adhere  to  the  modified  Convention  so  as  to  realize  its  na- 
tional security  benefits,  and  permit  us  to  ensure  those  rights  from  within  the 
structure  of  the  Convention. 

U.S.  OCEANS  POLICY:  1973-1994 

Between  1973  and  1982,  over  150  states  participated  in  the  negotiation  of  the 
Third  United  Nations  Convention  on  the  Law  of  the  Sea  (Convention).  Save  for  the 

E revisions  dealing  with  deep  seabed  mining,  the  Convention  was  a  success  from  the 
f.S.  perspective.  It  secured  much  needed  agreement  on  the  breadth  of  the  territorial 
sea  (12  nautical  miles  (NM))  in  the  face  of  a  large  number  of  nations  seeking  to  es- 
tablish territorial  sea  claims  of  up  to  200  NM  or  more,  and  struck  a  positive  oalance 
between  coastal  states  and  maritime  states  on  issues  such  as  marine  pollution,  fish- 
eries and  mineral  resource  exploitation,  and  navigational  freedoms  through  the  wa- 
ters and  airspace  of  exclusive  economic  zones  (EEZs),  territorial  seas,  straits,  and 
archipelagic  waters. 
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However,  while  United  States  maritime  interests  were  significantly  preserved  in 
the  balance  struck  between  coastal  state  interests  in  security  and  resource  protec- 
tion, the  provisions  dealing  with  deep  seabed  mining  in  Part  XI  of  the  Convention 
were  not  satisfactory.  As  a  result,  on  July  9,  1982, ^  President  Reagan  announced 
that  eleven  sessions  of  negotiations  had  failed  to  produce  a  universal  agreement 
which  accommodated  the  diverse  interests  represented  at  the  conference  on  the  full 
range  of  oceans  use.  Of  particular  concern  to  the  U.S.  and  other  developed  countries 
were  those  seabed  mining  provisions  that  deterred  development,  did  not  guarantee 
a  decision-making  role  for  the  U.S.  which  fairly  reflected  its  interests,  permitted 
amendments  to  the  regime  without  state  party  consent,  mandated  transfers  of  pri- 
vately owned  technology,  permitted  sharing  of  benefits  by  national  liberation  move- 
ments, and  failed  to  assure  access  for  those  pioneer  investors  who  sought  to  develop 
deep  seabed  resources  private ly.^  Virtually  all  major  maritime  and  industrialized 
nations  have  declined  to  become  parties  to  the  Convention  in  its  original  form.  How- 
ever, 62  other  states  have  agreed  to  be  bound  by  the  Convention  and  it  will  enter 
into  force  on  November  16,  1994. 

In  1983,  President  Reagan  issued  the  U.S.  Ocean  Policy  Statement^  which  de- 
clared, in  essence,  that  the  United  States  would  follow  the  non-seabed-mining  provi- 
sions of  the  Convention  because  they  reflected  "traditional  uses  the  of  oceans"  and 
"generally  confirm  existing  maritime  law  and  practice."  In  that  same  1983  state- 
ment. President  Reagan  asserted  a  200  NM  EEZ  on  behalf  of  the  United  States,  in 
addition  to  connrming  the  United  States  exercise  of  sovereign  jurisdiction  over  the 
resources  of  the  continental  shelf. 

In  addition  to  the  1983  declaration  of  the  200  NM  EEZ,  President  Reagan  also 
announced  that  the  United  States  would  "exercise  and  assert  its  navigation  and 
overflight  rights  and  freedoms  on  a  worldwide  basis  consistent  with  *  *  *  the  Con- 
vention [but  not]  *  *  *  acquiesce  in  unilateral  acts  of  other  states  designed  to  re 
strict  the  rights  and  freedoms  of  the  international  community  in  navigation  and 
overflight  and  other  related  high  seas  uses."  President  Reagan's  statement 
reaffirmed  the  ongoing  U.S.  practice  since  1979  of  challenging,  through  diplomatic 
and  navigational  assertions,  maritime  claims  which  were  inconsistent  with  the  Con- 
vention. In  excess  of  110  diplomatic  protests,  as  well  as  35-40  operational  challenges 
per  year,  have  been  made  since  1979  under  the  Freedom  of  Navigation  (FON)  Pro- 
gram'* challenging  excessive  coastal  claims.  Finally,  to  extend  the  breadth  of  the 
United  States  territorial  sea  (3  NM)  to  that  authorized  by  the  Convention,  President 
Reagan  issued  a  Proclamation  on  December  27,  1988^  extending  the  Territorial  Sea 
of  the  United  States  and  its  possessions  to  12  NM. 

SCOPE  OF  THE  CONVENTION 

The  text  of  the  Convention  is  the  result  of  nine  years  of  negotiations  in  which  the 
United  States  was  an  active  participant.  The  Convention  opened  for  signature  on 
10  December  1982.  It  consists  of  320  articles  and  nine  annexes,  covering  virtually 
every  topic  of  importance  to  coastal  and  maritime  states.  Among  the  topics  covered: 
breadth  of  the  territorial  sea,  exclusive  economic  zone  (EEZ),  contiguous  zones,  and 
continental  shelf;  freedom  of  navigation  and  overflight;  the  laying  of  cables  and 
pipelines;  rights  of  transit,  innocent  and  archipelagic  sea  lanes  passage;  right  of 
states  to  conduct  marine  scientific  research;  a  balancing  of  rights  between  fishing 
states  and  coastal  states  concerning  management  of  fish  stocks,  as  well  as 
empowerment  of  regional  fishing  compacts;  creation  of  special  regimes  for  the  man- 
agement and  protection  of  marine  mammals,  anadromous,  and  highly  migratory  fish 
species;  apportionment  of  responsibility  between  the  coastal  states  and  flag  states 
to  take  measures  to  protect  the  marine  environment;  and  establishment  of  a  broad 
range  of  dispute  settlement  options  so  that  universal  participation  would  be  reason- 
ably assured.  However,  as  noted  above,  Part  XI  of  the  Convention  established  both 
a  regime  and  institutions  to  administer  mining  of  the  deep  seabed  which  were  objec- 
tionable to  the  United  States  and  most  other  industrialized  countries. 


1 18  Weekly  Comp.  Pres.  Doc.  877  (July  9,  1982). 

2/d.  See  also,  James  L.  Malone,  The  United  States  and  the  Law  of  the  Sea,  24  VA.  J.  INTL 
LAW  785  (1984). 

3  19  Weekly  Comp.  FVes.  Doc.  383-385  (Mar.  10,  1983). 

*Dept.  of  State,  Limits  in  the  Seas  No.  112,  United  States  Responses  to  Excessive  National 
Maritime  Claims  (March  9,  1992).  Ill^al  claims  which  have  been  challenged  include:  improf>er 
straight  baseline  claims,  excessive  territorial  sea  claims,  and  claims  which  restrict  the  right  of 
transit  passage  or  innocent  passage  by  all  ships  (including  warships)  without  prior  notice  or  per- 
mission. 

8  24  Weekly  Comp.  Pres.  Docs.  52  (Dec.  27,  1989). 
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EFFX3RTS  TO  REFORM  THE  CONVENTION  AND  THE  REACTION  OF  OUR  ALLIES 

In  1990,  then  UN  Secretary-General  Javier  Perez  de  Cuellar  convened  informal 
meetings  in  New  York  to  begin  negotiation  of  a  multilateral  instrument  which 
would  correct  the  objectionable  portions  of  Part  XI.  The  object  was  universal  adher- 
ence to  the  Convention.  Approximately  30  developing  and  developed  countries  par- 
ticipated in  the  discussions  which  resulted,  in  early  1994,  in  a  Draft  UN  General 
Assembly  Resolution  and  Draft  Agreement  Relating  to  Implementation  of  Part  XI 
of  the  1982  United  Nations  Convention  on  the  Law  of  the  Sea  (hereinafter  Agree- 
ment). 

The  Part  XI  Agreement  and  Draft  General  Assembly  Resolution  have  been  crafted 
30  as  to  incorporate  by  reference  the  provisions  of  the  Convention  which  are  not  ob- 
jectionable (the  entire  Convention  less  specified  provisions  m  Part  XI).  Most  parties 
and  non-parties  to  the  Convention  are  expected  to  sign  the  Agreement,  including 
most  industrialized  nations.  Since  the  Convention  will  enter  into  force  for  over  60 
states  in  November  1994,  those  states  which  hava  agreed  to  be  bound  by  the  Con- 
vention may  signal  their  assent  to  the  Agreement  through,  in  essence,  silent  consent 
procedures.  The  legal  significance  of  the  draft  UN  (General  Assembly  Resolution  is 
that  it  eliminates  the  requirement  to  amend  the  Convention  through  the  convening 
of  an  entirely  new  Law  of  the  Sea  Conference  or  by  use  of  th3  Convention's  two- 
third's  vote  amendment  procedures.  For  the  Agreement  to  formally  enter  into  force, 
40  states  must  register  their  approval  of  the  Agreement  by  either  signing  it  or  fail- 
ing (in  the  case  of  states  which  have  already  ratified  the  Convention)  to  "opt  out" 
within  one  year  after  the  Agreement  provisionally  applies.  While  the  Agreement  will 
not  formally  enter  into  force  until  there  are  40  state  parties,  it  will  be  provisionally 
applied  to  signatory  states  from  November  16,  1994,  when  the  Convention  enters 
into  force. 

There  is  consensus  among  all  Federal  agencies  that  accession  to  the  Law  of  the 
Sea  Convention  is  a  priority.  Following  extensive  interagency  coordination  in  con- 
junction with  Presidential  Review  Directive-12,  an  Executive  Branch  policy  decision 
was  formulated  in  May  1993  that:  (a)  the  U.S.  should  provide  leadership  to  find  so- 
lutions to  the  Part  XI  dilemma;  (b)  the  non-seabed  provisions  of  the  Convention  are 
the  appropriate  legal  framework  for  governance  of  the  oceans;  and  (c)  the  U.S. 
should,  as  a  matter  of  high  priority,  become  an  active  participant  in  efforts  to  reform 
the  Convention. 

VITAL  NATIONAL  SECURITY  INTERECTS  ARE  ADVANCED  BY  THE  UNITED  STATES 
BECOMING  A  PARTY  TO  THE  CONVENTION  VIA  THE  PART  XI  AGREEMENT 

National  security  interests  have  been  a  critical  component  over  the  25  years  spent 
in  seeking  a  comprehensive  Convention.  They  were  at  the  heart  of  the  Clinton  Ad- 
ministration's policy  of  finding  a  satisfactory  solution  to  the  Part  XJ  problem  so  that 
the  United  States  could  sign  tne  Convention.  The  national  security  interests  in  hav- 
ing a  stable  oceans  regime  are,  if  anything,  even  more  important  today  than  in  1982 
when  the  world  had  a  roughly  bipolar  political  dimension  and  the  U.S.  had  more 
abundant  forces  to  project  power  to  wherever  it  was  needed,  [see  figure  1.] 

The  navigational  rights  and  freedoms  embodied  in  the  Convention  are  in  daily  use 
by  the  naval  and  air  forces  of  the  United  States  and  its  allies.  The  core  rights  as- 
sured by  the  Convention  include  the  following: 

The  Right  of  Innocent  Passage. — This  right  of  ships  to  continuous  and  expeditious 
passage  which  is  not  prejudicial  to  the  peace,  good  order,  or  security  of  coastal 
states  is  a  primary  right  of  nations  in  foreign  territorial  seas.  Naval  vessels  need 
this  right  to  be  able  to  conduct  their  passage  expeditiously  and  effectively.  The  Con- 
vention plays  a  special  role  in  codifying  the  customary  right  of  innocent  passage  and 
contains  an  the  exhaustive  list  of  the  types  of  shipboard  activities  which  are  forbid- 
den while  a  ship  is  engaged  in  innocent  passage. 

The  Right  of  Transit  Passage. — The  Convention  codifies  the  historic  regime  per- 
mitting free  transit  through  and  over  international  straits  while  upholding  the 
needs  of  major  maritime  states  who  could  not  accept  the  extension  of  territorial  seas 
to  12  NM  without  a  corresponding  guarantee  of  an  unimpeded  right  of  transit 
through  and  over  international  straits.  Over  135  straits,  which  would  have  been 
closed  as  a  result  of  the  extension  of  the  territorial  seas  to  12  NM,  are  open  to  free 
passage  under  the  regime  of  transit  passage.  Less  restrictive  than  innocent  passage, 
ships  and  aircraft  under  the  transit  passage  regime  may  pass  through  straits  con- 
tinuously and  expeditiously  in  their  normal  mode.  Accordingly,  submarines  may 
pass  through  straits  submerged,  naval  task  forces  may  conduct  formation  steaming, 
aircraft  carriers  may  engage  in  flight  operations,  and  military  aircraft  can  transit 
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DODs  ability  lo  rnamlain  lorward  presence 
depends  on  its  ability  to  sustain  military  operations 
around  the  globe.  Ttie  vast  maiority  of  logistics 
support  and  equipment  travels  on  botfi  public 
vessels  or  under  DOD  charter  arrangements. 
Effective  utilization  of  this  scarce  sealift  capacity  is 
dependent  upon  open  sea  lanes  of  communication 
so  that  this  shipping  can  en|oy  unimpeded  and 
expeditious  passage. 


Carrier  battle  groups  remain  one  of  the  most 
flexible  instruments  which  the  National  Command 
Authority  can  use  to  supplement  diplomacy  or  to 
provide  potent  and  flexible  power  if  diplomatic 
efforts  fail. 


The  regime  of  transit  passage  extends  to  both 
surface  navigation  of  recognized  international 
straits  as  well  as  overflight.  The  Strait  of  Gibraltar 
is  the  gateway  for  the  flight  of  many  US  military 
aircraft  to  and  from  bases  in  the  Eastern  United 
States  to  littoral  areas  in  the  Mediterranean  as 
well  as  the  Middle  East  and  Turkey.  The  right  of 
overflight  is  exercised  daily  in  routine  sustainment 
operations,  emergency  logistics  resupply  efforts 
(Israel  1973),  and  in  combat  situations  when 
land-overllight  rights  have  been  denied  (Raid  on 
Libya,  1986). 


Figure  1, 


unchallenged.  In  three  significant  conflicts  the  regime  of  transit  passage  would  have 
and  has  played  a  critical  role: 

•  During  the  1973  Yom  Kippur  War,  overflight  of  the  Strait  of  Gibraltar  enabled 
U.S.  military  aircraft  to  conduct  emergency  resupply  of  Israel  following  the  de- 
nial of  overflight  of  land  territory  by  certain  NATO  Allies.^ 


« John  Norton  Moore,  The  Regime  of  Straits  and  UNCLOS.   74  AM.  J.  INT'L  LAW  77,  81 
(1980). 
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Following  the  state-sponsored  terrorist  attack  on  U.S.  armed  forces  in  Berlin, 
U.S.  military  aircraft  overflew  the  Strait  of  Gibraltar  to  conduct  a  raid  on  Libya 
on  April  14,  1986,  after  certain  NATO  Allies  denied  the  U.S.  permission  to 
overfly  their  land  territory. 

In  the  recent  Persian  Gulf  War,  the  exercise  of  the  right  of  transit  passage  en- 
abled U.S.  and  other  coalition  naval  and  air  forces  to  traverse  through  the  criti- 
cal choke  points  of  Hormuz  and  Bab  el  Mandeb.  [see  figure  2.] 


Figure  2.  Straits  Chart 
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AiTchipelamc  Sea  Lanes  Passage. — ^The  right  of  transit  by  ships  and  aircraft 
through  archipelagos,  such  as  the  PhiHppines,  the  Bahamas,  and  Indonesia,  can 
have  a  significant  impact  on  the  ability  of  military  forces  to  proceed  to  an  area  of 
operations  in  a  timely  and  secure  manner.  Archipelagic  sea  lanes  passage  permits 
transits  in  the  normal  mode  between  one  part  of  the  high  seas  or  EEZ  and  another 
through  the  normal  routes  used  for  international  navigation  or  though  International 
Maritime  Organization  approved  sea  lanes.  To  date,  there  has  been  a  general  com- 
pliance with  the  Convention  by  nations  claiming  archipelagic  status."'  [see  figure  3.] 


PHILIPPINES 


cocos 

(KEELING)  ISLANDS 
(AUSTL-) 


CHRISTMAS  ISLANDS 
(AUSTL.) 


Figure  3.  The  Indonesian  Archipelagic  Crossroads. 

The  straits  in  the  Indonesian  Archipelago  are  a  major  choke-point  in  the  most  direct  and  cost-effective 
maritime  route  linking  the  Pacific  and  Indian  Oceans.  Unimpeded  transit  through  straits  and  sea  lanes 
under  the  regime  of  archipelagic  sea  lanes  passage  is  critical  to  the  movement  of  trade  goods,  strategic 
minerals,  military  forces,  and  energy  supplies  to  sustain  the  U.S.  economy. 

High  Seas  Freedoms. — The  Convention  makes  an  important  contribution  in  defin- 
ing the  types  of  activities  which  are  permissible  on  and  over  the  high  seas.  Under 
the  principle  of  "due  regard"  to  the  rights  of  other  high  seas  users,  U.S.  forces  re- 
main free  to  engage  in  task  force  maneuvering,  flight  operations,  military  exercises, 
surveillance  ana  intelligence  activities,  and  ordnance  testing  and  firing. 

Sovereign  Immunity  of  Warships  and  Other  Public  Vessels  and  Aircraft. — The  con- 
cept of  sovereign  immunity  of  warships  and  other  public  vessels  has  come  under  in- 
creasing assault  by  coastal  states  wishing  to  circumscribe  this  historic  right  on  the 
basis  01  security  or  pollution  control  concerns.  Article  236  of  the  Convention  contains 
a  vitally  important  codification  of  the  customary  principle  that  naval  auxiliaries  are 
entitlea  to  the  same  immunity  from  enforcement  by  other  than  the  flag  state  as 
warships  enjoy.  To  support  military  operations  around  the  globe,  there  must  be  the 


7  William  L.  Schachte  (Rear  Adm.,  USN  ret.),  Remarks  before  the  25th  Annual  Law  of  the 
Sea  Conference,  Law  of  the  Sea  Institute,  University  of  Hawaii,  Augiist  6-9,  1991,  Malmo,  Swe- 
den (Manuscript  Available  in  DOD  REPOPA  Files). 


67 

assurance  that  military  vessels  and  their  cargoes  can  move  freely  without  being  sub- 
ject to  levy  or  interference  by  coastal  states. 

Recent  events  in  Korea,  Haiti  and  the  former  Yugoslavia  are  important  reminders 
that  we  still  live  in  an  uncertain  and  dangerous  world.  Threats  to  world  order  and 
U.S.  interests  in  the  post-Cold  war  era  include: 

•  Ethnic  rivalry  and  separatist  violence  within  and  outside  of  national  borders; 

•  Regional  tensions  in  areas  such  as  the  Middle  East  and  Northeast  Asia; 

•  Humanitarian  crises  of  natural  or  other  origin  resulting  in  starvation,  strife  or 
mass  migration  patterns; 

•  Conflict  over  resources  including  those  that  straddle  territorial  or  maritime 
zones; 

•  Terrorist  and  pirate  attacks  against  U.S.  persons,  property,  or  shipping  over- 
seas or  on  the  high  seas. 

These  challenges  are  considerably  different  that  those  which  dominated  thinking 
in  the  era  following  World  War  II.  What  has  not  changed,  however,  is  that  many 
U.S.  economic,  political,  and  military  interests  are  located  far  away  from  the  United 
States.  The  United  States  has  always  been  a  maritime  nation  and  we  must  have 
substantial  air  and  sealifl  capabilities  to  enable  our  forces  to  be  where  and  when 
needed.  Assurance  that  key  sea  and  air  lines  of  communication  will  remain  open 
as  a  matter  of  international  legal  right  and  not  contingent  upon  approval  by  coastal 
or  island  nations  is  a  fundamental  premise  in  our  defense  posture. 

The  Convention  continues  to  serve  an  important  function  in  safeguarding  our  na- 
tional security  interests.  Because  the  Convention  is  regarded  as  authoritative,  it 
fuides  the  behavior  of  states,  promoting  stability  of  expectations  and  providing  clear 
enchmarks  for  issue  resolution.  For  example,  provisions  in  the  Convention  have 
been  invaluable  in  resolving  the  following  issues  which  have  strong  national  secu 
rity  implications: 

•  Bilateral  discussions  with  the  former  Soviet  Union  following  the  Black  Sea 
"bumping"  incident,  resulting  in  the  US-USSR  Uniform  Interpretation  of  the 
Rules  of  International  Law  Governing  Innocent  Passage  Through  the  Territorial 
Sea  signed  at  Jackson  Hole,  Wyoming  on  September  23,  1989;  and 

•  Technical  level  discussions  between  U.S.  and  Indonesian  representatives  con- 
cerning archipelagic  sea  lanes  passage  through  the  Indonesian  archipelago. 

A  universal  convention  offers  considerable  promise  because  of  the  flexibility  which 
it  provides  to  states  to  resolve  disputes  over  conflicting  uses  of  the  sea  through  the 
employment  of  any  of  four  dispute  resolution  mechanisms.  Even  though  the  United 
States  and  other  powers  will  not  submit  to  compulsory  jurisdiction  for  military  mat- 
ters, a  mechanism  for  resolving  lesser  disputes  provides  an  additional  method  of 
managing  conflict.  The  large  number  of  "hot  spots"  on  the  globe  (Haiti,  Korea,  So- 
malia, Rwanda,  the  Middle  East,  the  Persian  Gulf,  the  former  Soviet  Union,  and 
the  former  Yugoslavia)  underscore  the  need  for  additional  non-military  methods  of 
resolving  conflicts. 

Without  international  respect  for  the  freedoms  of  navigation  and  overflight  set 
forth  in  the  Convention,  exercise  of  our  forces'  mobility  rights  could  be  jeopardized. 
Disputes  with  littoral  states  could  delay  action  and  be  resolved  only  by  protracted 
political  discussions.  The  response  time  for  U.S.  and  allied/coalition  forces  based 
away  from  potential  areas  of  conflict  could  lengthen.  Deterrence  could  be  weak- 
ened— particularly  when  our  coalition  allies  do  not  have  sufficient  power  projection 
capacity  to  resist  illegal  claims.  Forces  may  arrive  on  the  scene  too  late  to  make 
a  difTerence,  affecting  our  ability  to  influence  the  course  of  events  consistent  with 
our  interests  and  treaty  obligations,  [see  figure  4.] 

INTERNATIONAL  TRADE  AND  BUSINESS  INTERESTS  OF  THE  UNITED  STATES  DEPEND 
UPON  THE  NAVIGATIONAL  PROVISIONS  OF  THE  CONVENTION 

To  be  secure  and  influential  in  the  political  arena,  the  United  States  must  main- 
tain its  economic  viability.  In  the  12  years  since  the  United  States  rejected  the  Con- 
vention's seabed  mining  regime,  our  country  has  become  more  economically  inter- 
dependent than  ever  upon  access  to  global  markets.  U.S.  economic  growth  is  closely 
linked  to  the  world  economy  as  a  whole  and  the  majority  of  that  trade  is  carried 
on  and  over  the  world's  oceans.  Seaborne  commerce  exceeds  3.5  billion  tons  annually 
and  accounts  for  80  percent  of  trade  among  nations.  Universal  adherence  to  the 
Convention  would  provide  the  predictability  and  stability  which  international  ship- 
pers and  insurers  oepend  upx)n  in  establishing  routes  and  rates  for  global  movement 
of  commercial  cargo.  Increased  costs  of  goods  and  services  resulting  from  coastal 
state  restrictions  on  navigation  and  communications  would  adversely  impact  our  en- 
tire economy. 
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-• —  With  transit  passage  rights 
-X —  Without  transit  passage  rights 


Figure  4.  Transit  Passage:  Battle  Group  Cost  and  Time  Savings 

If  prevented  from  transiting  through  the  Indonesian  Archipelago  and  the  IVIalaccan  Straits,  a  battle  group 
transiting  from  Yokosuka,  Japan  to  Bahrain  would  have  to  reroute  around  Australia.  Assuming  a  steady 
15  knot  pace,  the  six  ship  battle  group  (all  consuming  conventional  fuel)  would  require  an  additional  15 
days  and  94,050  gallons  of  fuel  to  transit  an  additional  5,800  NM.  Additional  fuel  cost  would  be 
approximately  $2.9  million. 


The  reality  that  U.S.  economic  interests  are  global  in  nature  underscores  the  need 
to  uphold  the  transit  rights  under  a  widely  accepted  and  comprehensive  inter- 
national legal  regime.  The  Convention's  dispute  resolution  provisions,  its  fixed  rules 
for  determining  the  breadth  and  access  to  maritime  resources  in  the  EEZ  and  con- 
tinental shelf,  and  its  provisions  which  preserve  "flag  state"  control  over  vessel- 
source  pollution  all  support  the  "stability  of  expectations  of  investment  bankers,  in- 
surance companies  and  others  who  underwrite  and  support  shipping,  offshore  explo- 
ration and  drilling  and  many  other  activities  at  sea."® 

THE  LOS  CONVENTION  PROVIDES  CLEAR  AND  CONCRETE  RULES  FOR  DETERMINING  THE 

LEGALITY  OF  MARITIME  CLAIMS 

One  of  the  principal  accomplishments  of  the  LOS  Convention  is  the  establishment 
of  a  clear  set  of  maritime  zones:  the  territorial  sea,  contiguous  zone,  EEZ,  and  con- 
tinental shelf,  which  uphold  the  security  and  resource  interests  of  coastal  states, 
balanced  against  the  interest  of  maritime  nations  to  have  relatively  open  access  to 
the  oceans  for  navigation,  overflight,  and  telecommunications.  This  careful  balance 
of  maritime  zones  reverses  a  disturbing  trend  in  jurisdictional  creep  in  which  some 
states  claimed  territorial  seas  of  up  to  200  NM  in  order  to  create  a  monopoly  over 


*John  R.  Stevenson  &  Bernard  H.  Oxman,  The  Future  of  the  United  Nations  Convention  on 
the  Law  of  the  Sea,  88  AM.  J.  INTL  LAW  488  (1994). 
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coastal  resources  or  for  purposes  of  security.  Excessive  maritime  claims  may  not  dis- 
appear altogether  if  the  United  States  signs  the  Agreement;  however,  as  an  insider, 
the  U.S.  would  be  in  a  stronger  position  to  assert  the  Convention's  clear  rules  for 
establishing  the  baselines  from  which  the  territorial  sea  is  measured,  as  well  as  the 
unambiguous  rules  for  determining  the  existence  of  bays. 

As  a  party  to  the  Convention,  the  United  States  also  will  be  entitled  to  make  use 
of  the  dispute  resolution  apparatus  to  contest  those  excessive  claims.  Since  1979,  the 
United  States  has  unilaterally  contested  excessive  coastal  claims  diplomatically  and 
operationally  through  the  FON  Program.  Those  actions  may  still  be  required  to  en- 
force the  norms  of  the  Convention;  however,  to  the  extent  we  can  decrease  reliance 
upon  FON  challenges,  the  United  States  avoids  political  and  military  risks  and 
other  costs.  Also,  because  the  Convention  provides  explicit  rules  for  fixing  maritime 
boundaries,  there  should  be  a  corresponding  lessening  in  tension  over  the  normative 
rules  to  be  applied.  In  addition,  from  the  perspective  of  the  smaller  coastal  states, 
our  becoming  party  to  the  Convention  would  create  less  perceived  pressure  on  those 
states  to  assert  excessive  claims  to  achieve  parity  with  the  U.S.  and  other  major 
maritime  nations,  [see  figure  5.] 

THE  LOS  CONVENTION  ESTABLISHES  IMPORTANT  BENCHMARKS  FOR  PROTECTING  THE 
MARINE  ENVIRONMENT  WHILE  PRESERVING  OPERATIONAL  FREEDOMS 

The  Department  of  Defense  is  committed  as  a  matter  of  policy  to  the  norm  estab- 
lished by  Part  XII  of  the  Convention,  which  affirms  that  "States  have  the  obligation 
to  protect  and  preserve  the  marine  environment."  Although  the  Convention  provides 
a  framework  for  retaining  navigational  access  to  the  world's  oceans,  the  practical 
abilities  of  naval  forces  to  gain  access  to  foreign  ports  and  bases  for  distant  oper- 
ations and  to  resist  some  types  of  coastal  state  claims  are  heavily  infiuenced  by  the 
perceptions  of  coastal  states  that  the  U.S.  warships  and  other  public  vessels  are 
being  operated  in  an  environmentally  responsible  manner.  The  goal  of  our  environ- 
mental program  is  to  ensure  that  our  shore  installations  and  operational  commands 
worldwide  are  able  to  accomplish  their  assigned  missions  while  meeting  our  envi- 
ronmental obligations.®  To  meet  this  overall  goal  of  environmental  compliance  and 
to  maintain  credibility  with  the  world  community  at  large,  the  military  Depart- 
ments have  made  a  heavy  commitment  of  resources  to; 

•  Actively  participate  in  the  international  fora  (such  as  the  International  Mari- 
time Organization)  which  adopt  and  promulgate  realistic  procedural  and  sub- 
stantive environmental  standards  affecting  maritime  operations; 

•  Modify  our  operational  practices  or,  as  appropriate,  acquire  waste  processing 
equipment,  to  mitigate  the  environmental  impacts  of  military  operations; 

•  Conduct  extensive  research  to  develop  technical  solutions  to  the  problems  of 
processing  shipboard  wastes  and  development  of  special  coatings  and  industrial 
processes  to  further  limit  sources  of  pollution  from  ship  hulls. 

The  Department  will  continue  to  be  proactive  in  the  area  of  environmental  protec- 
tion as  a  matter  of  national  law  and  policy.  Nevertheless,  to  resist  excessive  mari- 
time claims  and  to  maintain  the  principle  of  sovereign  immunity  (guaranteed  in  Ar- 
ticle 236  of  the  Convention)  requires  both  a  legal  commitment  to  environmental  pro- 
tection as  well  as  a  history  of  sound  management  of  environmental  hazards.  In  the 
latter  respect,  the  United  States  has  a  solid  record.  But  failing  to  become  committed 
to  the  comprehensive  environmental  norms  in  the  Convention  would  inevitably 
hamper  our  ability  to  maintain  diplomatically  the  balance  between  our  interests  in 
freedom  of  navigation  and  protection  of  the  marine  environment. 

The  Convention  establishes  a  delicate  balance  between  the  rights  of  coastal  states 
to  adopt  certain  measures  to  protect  the  marine  environment  close  to  their  shores 
and  the  general  right  of  a  Hag  state  to  exercise  prescriptive  and  enforcement  juris- 
diction over  incidents  as  sea,  routine  operational  practices,  design,  and  training  of 
crewmembers.  The  Convention  establishes  a  similar  balance  between  the  respon- 
sibility of  states  to  curb  all  sources  of  marine  pollution  and  the  rights  of  maritime 
states  to  exercise  their  high  seas  freedoms.  Since  the  Convention  and  most  states 
take  the  jxisition  that  states  cannot  avoid  their  overarching  responsibilities  under 
the  Convention  (or  customary  international  law)  to  protect  the  marine  environment 
through  a  claim  of  sovereign  immunity,  the  U.S.  has  worked  hard  to  maintain  a 
leadership  position  in  the  International  Maritime  Organization  (IMO),  based  in  Lon- 


^See,  e.g.,  Sherri  Wasserman  Goodman,  Deputy  Undersecretary  of  Defense  for  Environmental 
Security,  DoD's  New  Vision  for  Environmental  Security,  DEFENSE  ISSUES,  Vol.  9,  No.  24. 
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Figure  5.  Jurisdictional 
Creep 

The  LOS  Convention  contains  a 
key  agreement  between  coastal 
states  and  maritime  states  that 
coastal  states  would  have  control 
of  resources  In  the  200  NM  EEZ  in 
exchange  for  broad  navigational 
rights  beyond  the  12  NM  territorial 
sea.  This  agreement  reversed  a 
disturbing  trend  by  coastal  states 
to  make  200  NM,  or  greater, 
terntorial  sea  claims.  As  of  July 
1994,  19  states  still  claim  territonal 
seas  in  excess  of  12  NM.  The 
chart  shows  the  impact  which 
excessive  maritime  claims  have  on 
navigational  freedom.  The  white 
areas  would  come  under  coastal 
state  territorial  control  if  territorial 
seas  were  extended  to  200  NM 


don. 10  The  United  States  and  all  major  maritime  powers  have  refused  to  sign  the 
1982  Convention,  yet  all  actively  participate  in  the  IMO,  the  institutional  sponsor 
for  a  number  of  other  related  conventions,  including: 


10  The  IMO  is  expressly  recognized  in  Article  211  as  the  "competent"  international  organiza- 
tion to  decide  questions  relating  to  vessel  design  and  construction  as  well  as  rest-rictive  naviga- 
tional schemes  to  protect  the  environment  {e.g.,  traffic  separation  schemes  in  straits  and 
archipelagic  waters). 


71 

•  The  1973  Convention  and  1978  Protocol  for  the  Prevention  of  Pollution  from 
Ships  (MARPOL);" 

•  The  1972  Convention  on  FVevention  of  Collisions  at  Sea  (COLREGS);!^  and 

•  The  1972  Convention  on  the  Prevention  of  Marine  Pollution  (London  Dumping 
Convention).*^ 

The  common  frame  of  reference  for  all  three  of  these  IMO-sponsored  conventions 
is  the  Law  of  the  Sea  Convention.  In  the  IMO  context,  the  United  States  has  suc- 
cessfully urged  positions  which  tend  to  hold  those  flag  states  accountable  for  failing 
to  uphold  applicable  environmental  protection  norms.  By  the  same  token,  the  Unit- 
ed States  over  the  years  has  been  successful  in  urging  realistic  and  practical  meth- 
ods of  dealing  with  unilateral  restrictions  on  navigation  or  the  rights  of  sovereign 
immune  vessels  which  would  potentially  impair  our  operational  freedoms  in  the 
name  of  environmental  protection. 

Once  again,  the  Convention  is  the  glue  that  holds  together  diverse  maritime  inter- 
ests in  the  environmental  field.  By  becoming  a  party  to  the  Convention,  the  United 
States  will  be  in  a  better  position  to  influence  events  in  forums  like  the  IMO.  More- 
over, our  general  ability  to  curtail  the  growth  of  unilateral  claims  which  restrict 
navigation  also  will  be  strengthened. 

From  the  standpoint  of  promoting  international  peace  and  stability,  the  Depart- 
ment strongly  supports  the  Convention  because  it  is  one  of  the  few  comprehensive 
legally  binding  instruments  committed  to  global  environmental  security.  As  noted 
above,  DOD  has  made  a  significant  policy  and  fiscal  commitment  to  operate  in  an 
environmentally  responsible  manner  to  assure  itself  access  to  foreign  ports,  bases, 
and  airfields,  as  well  as  to  set  a  standard  which  other  nations  will  follow.  In  exam- 
ining the  factors  which  precipitated  the  current  and  past  instabilities  in  Haiti,  Ethi- 
opia, Somalia,  the  Sudan  and  elsewhere  among  developing  and  undeveloped  states, 
it  is  clear  that  environmental  mismanagement  played  a  significant  role.  The  Con- 
vention requires:  states  to  ensure  that  activities  under  their  jurisdiction  do  not 
cause  environmental  damage  to  other  states  or  result  in  the  spread  of  pollution  be- 
yond their  own  offshore  zones;  to  minimize  the  release  of  harmful  substances  into 
the  marine  environment  from  land-based  sources;  to  protect  fragile  ecosystems;  and 
to  conserve  living  resources. 

Since  over  80  percent  of  marine  pollution  emanates  from  land-based  sources,  it 
serves  U.S.  national  security  interests  to  promote  universal  accession  to  the  Conven- 
tion as  a  method  of  addressing  conflicts  which  arise  out  of  the  transboundary  move- 
ment of  pollutants. 

THE  CONVENTION  PROVIDES  AN  IMPORTANT  FOUNDATION  FX)R  FUTURE  EFFORTS  TO  IM- 
PROVE THE  LEGAL  REGIME  AFFECTING  MANAGEMENT  OF  FISH  STOCKS  AND  RESOLV- 
ING RESOURCE  CONFLICTS 

The  management  of  fish  stocks  is  becoming  an  increasingly  contentious  issue  for 
those  states  which  rely  upon  fishing  to  feed  their  populations.  Even  though  DOD's 
mission  does  not  include  fisheries  management,  the  Department  has  a  legitimate  in- 
terest in  encouraging  solutions  or  mechanisms  to  resolve  conflict  between  coastal 
states  and/or  among  fishing  states  competing  for  diminishing  fish  stocks  which  are 
beyond  the  scope  of  a  nation's  management  jurisdiction. 

The  Convention  provides  a  legal  baseline  which  sanctions  the  actions  of  regional 
fishing  organizations  to  deal  with  conservation  issues.  The  Convention  also  levies 
impx)rtant  duties  on  coastal  states  to  manage  their  fishery  resources  to  the  limits 
of  their  maximum  sustainable  yield.  These  principles  are  the  legal  cornerstones  for 
the  UN-sponsored  Conference  on  Straddling  Fish  Stocks  and  Highly  Migratory  Fish 
Stocks,  as  well  as  the  upcoming  UN-sponsored  Conference  on  High  Seas  Fishing. 
Until  such  time  as  there  is  international  agreement  on  the  regime  lor  managing  fisn 
stocks  beyond  a  coastal  state's  EEZ,  the  fisheries  management  precepts  of  the  Con- 
vention, together  with  its  encouragement  to  fishing  states  to  enter  into  regional 
agreements,  are  fundamental  to  maintaining  order  between  fishing  and  coastal 
states.  Finally,  if  current  eflbrts  to  conclude  a  universal  agreement  on  straddling 
stocks  and  high  seas  fishing  do  not  meet  with  success,  the  dispute  resolution  provi- 
sions of  the  Convention  (which  authorize  application  of  provisional  measures  to  pre- 


11  Protocol  of  1978  Relating  to  the  International  Convention  for  the  Prevention  of  Pollution 
from  Ships  of  1973,  Done  at  London  February  17,  1978.  (Protocol  incorporates,  with  modifica- 
tions, the  provisions  of  the  1973  convention,  including  its  annexes  and  protocol.) 

1^  Convention  on  the  International  Regulations  for  Preventing  Collisions  at  Sea,  Done  at  Lon- 
don October  20,  1972,  28  UST  3459,  TIAS  8587. 

13  Convention  on  the  Prevention  of  Marine  Pollution  by  Dumping  of  Wastes  and  Other  Matter, 
Done  at  Washington,  London,  Mexico  City  and  Moscow  December  29,  1972.  26  UST  2403,  TIAS 
8165.  1046  UNTS  120. 
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vent  serious  harm  to  the  marine  environment)  provide  parties  with  a  non-military 
method  of  constructively  resolving  disputes. 

Th?  United  States  has  played  an  important  role  in  promoting  workable  solutions 
to  fisheries  management  problems.  By  acceding  to  the  Convention,  the  U.S.  will  be 
in  a  much  stronger  position  to  exercise  influence  in  efforts  to  achieve  moderate  solu- 
tions to  fisheries  management  problems.  The  Convention  provides  the  U.S.  govern- 
ment with  the  tools  to  formulate  workable  diplomatic  solutions,  [see  figure  6.] 


U.S.  reeling  over 
Canada  fisliing  toll 


I  'wonn'onl'fi'iliy^liijjjljl^ 
Conodlaoj  jor  Ixiy^c  i^jiji 


By  Deeann  GLamser 
nSA  TODAY 

SEATTLE  —  A  plan  by  Can- 
ada to  chan^  VS.  ftshermen  a 
tl,100U>ll  lalTBVdl  lu  wBlflrtto 
Ash  la  Alaska  U  Uirealenlng  to 
Stan  an  ecooomJc  war  between 
th«  two  cnuntiiaa. 

Tb«  loll  —  chartnd  aadi 
way  ftarting  today  oa  boats 
traveling  the  CSlVmlle  Inside 
Pwijia  bgCKMn  Wanhlrg^on 
and  Alaska  —  eoiaet  rrom  Ibe 
countries'  failure  to  renew  a 
•almoo-AshlnK  treaty. 

It**  ntortioa."  Hy«  conv 
marclal  fltharman  MIka 
Heath. 

The  move  has  prompted  the 
State  Department  and  North- 
west legislators  to  call  (or  a 
new  law  to  reimburse  bui>- 
dreds  of  ftshermen  who  will 
have  to  make  a  port  of  call  to 
pay  the  tC'U  In  cash  or  nvmey 
orders.  The  Slcte  Deportment 
would  then  be  authorized  to 
make  claims  against  Canada 
for  toll  money. 

VS.  Rep.  Jolene  Unsoeld.  D- 
Wash^  Is  expected  to  propose 
the  short-term  relief  measure 
to  Congress  today. 

The  United  States  is  seikling 
a  letter  of  procst  to  Canada; 
some-  In  Congress  are  asking 
President  Qlnton  to  Intervene. 
The  two  countries  have  t>eeo 
imgRilng  over  ILViing  rights  for 
years.  Big  bucks  am  at  stAke: 
Average  conunrrciol  mlmon 
catches  are  worth  tl40  million 
a  yeaj-  off  Washington.  Oregon 
and  California,  and  anotlier 
tS73  million  in  Alaska. 

Canada  claims  fishermen 
otr  Alaska  are  Inlercepllng  mil- 
lions of  fish  tiuit  would  be 
headed  (or  its  waters.  Canadi- 
an otBdals  estimate  that  52% 
of  the  region's  salmon  spawn  In 
British  Columbia:  31%  In  Alas- 
ka; and  17%  In  Washington  and 
Oregon. 

U.S.  (L'lhrnnen  are  fn«lml- 
ed  by  VS.  Uw,  which  prn<r<ta 
several  types  o(  threatened 
salmon  in  VS.  waterways,  but 
has  no  reach  once  the  migra- 
tory Aiih  hll  Cannillnn  wnlrm 

Wkshlngion  and  Orefjiin  nffl' 
ciais,  (ranUcally  trying  to  save 
an  Industry  that  is  an  economic 
mainstay  In  the  region,  want 
Canada  lo  reduce  calches  loo 


•WE  HAVE  TO  TAKE  A  CHANCER  Howard  VAmem.  owner  of  the'  Wa  Marie  fishing  tx)tt.  p«ar«  to 
taJ<e  a  more  dangerous  operv-saa  route  to  Alaska  to  avoid  paying  the  $1,100  Canadian  tol. 


Those  states  already  closed 
salmon  fishing  on  their  coasts 
this  year  l>ecau.ie  of  record-low 
stocks.  Many  fishermen 
planned  to  go  lo  Alaska's  abun- 
dant waters,  but  now  say  they 
can't  nlTord  the  toll. 

"Normally  that  poys  all  out 
Insurance,  fuel  and  groceries 
(for  AIa^a),"  wiys  Ilowrinl 
Wlnnrni,  W.  "Now  we  itJiit 
with  nothing." 

Winnem.  like  many  others, 
pinns  to  take  a  more  dnngcmu^ 
open-fica  route  lo  AI.'UkH  lo 
nvoid  pnying  Uic  inll.  "We  don'l 
liiive  llie  iiMHiry.  *>  wr  hiivr  in 
lake  a  chance." 

But  other  txiat  owners  say 
that's  too  risky. 

Stan  Dell  and  his  wife.  Dean- 
na,  are  making  only  cnilcal  re- 
pairs on  Iheir  wcailicrrd  (roll- 
er so  lliry  cun  nfTftrtl  \\\r 
slirllrrnl  roulr.  Vow^  IV-iiniwi 
"1  wnn'l  ml  nnylliliig  ('jmnilliin 
or  buy  Canadi;in." 

Bud  Graham,  Canada's  Pa- 
cific Rogjon  fisheries  m.Tn.nge- 
inrnl  'tlirrlor.  ntty.  ("iiiinilit  lur, 
llie  Iripil  llglit  In  Iimimmt  Hit* 
loll,  or  commercial  license  loo 

U.S.  ofllciaLs  don't  agree. 

"The  cl.Tinv  Ihr  Ciinnili.ins 
nrr  iiukinn  ;iro  rloarly  iiml  i>.i 


hJewtravd  fee 
for  U.S.  boats 

The  Canadian  govemmenl  is 
d<KTinndtng  U.S.  fi3/>ormon  poy 
$1,100  p«rt>oel  to  sail  the 
InskJo  Passage.  Ftshomnen 
cnn  tiypiua  tho  loo  by 
ci*oo«tnfl  m  rrvKo  dnn^rniia 
op«n-aaa  routa. 


tBA 


r«iMMCa    USA  lOOAV  l«»*«rtfi 

u-nlly  illojpil,"  Aliiluvr;.l<l(>r  IXi- 
vld  (.ol^iiii.  rlilrt  U  .S  fi^h  nn?>- 
Ualor,  told  the  Scutli*  ('os(-/n- 
teUif;encer. 

Gmh.im  says  Ihc  loll  ls  jusi 
■'our  in  II  vilm  of  rnrii^iiro'. 
('tiniiilii  win  liilfoiluor"  In 
hrciik  the  suilenuilc  over  fish- 
ing nghls  and  restore  talks. 

Ullim-ilcly.  many  feel  Iho 
prnhloiM  wiwi'I  t^'  ro"ii>lviNl  un 


Dy  Sl«ohM>  CoxMv.  USA  lOOAY 


III  the  two  counlrics  »)yee  o<i 
rrmricllons  In  avoid  overfish- 
ing salmon. 

Which  is  why  Sen.  Patty 
Murray,  D-Waish.,  says  the  re- 
liiilnir!<riiirnl  p.'-opomiil  pro- 
vUlm  (inly  nhoillerin  rnllrf. 

"Wo  ciinl  be  liiinklng  Qils  Is 
a  soluuon,"  Murray  says.  "The 
problem  wilh  our  fi.sheries  ls 
mijrh  hii5?-r." 


Figure  6.  USA  Today,  15  June  1994 
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The  trend  toward  greater  coastal  state  control  over  fish  stocks  and  living  re- 
sources beyond  200  NM  is  indicative  of  a  general  trend  by  coastal  states  to  also  ex- 
ercise greater  dominion  and  control  over  maritime  activities  in  the  water  colunm  of 
its  EEZ  or  over  its  continental  shelf.  Like  the  current  trend  in  fishing  disputes, 
states  have  proposed  measures  which  encroach  upon  navigational  freedoms  because 
of  perceptions  that  navigation  is  harmful  to  the  living  marine  resources  or  that 
navigation  will  interfere  with  exploitation  of  the  resources  of  the  continental  shelf. 
Coral  reef  ecosystems  are  coming  under  tremendous  pressures  because  of  population 
growth  (3.5  of  the  5.6  billion  people  on  earth  now  live  in  coastal  areas),  fX)or  re- 
source management,  and  land-oased  sources  of  pollution.  World  attention  has  only 
recently  been  focused  on  this  problem.  Certain  states  have  reacted  by  proposing 
high  seas  zones — particularly  in  coral  reef  or  polar  areas — which  could  restrict  or 
place  "off-limits"  navigation  because  of  these  areas  special  ecological  sensitivity  or 
importance  to  coastal  fish  stocks.  DOD's  perspective,  of  course,  is  that  navigation 
is  an  environmentally  benign  activity  if  flag  states  properly  regulate  their  flag  ves- 
sels. Also,  additional  regulation  of  navigation  is  an  inetfective  method  of  addressing 
the  root  cause  of  most  marine  pollution — land-based  sources. 

Continued  offshore  development  of  areas  of  the  continental  shelf  for  fish  farming 
and  oil  and  gas  extraction  (particularly  in  critical  navigational  choke  points)  will  in- 
evitably impact  on  the  navigational  freedoms  which  DOD  must  preserve  to  meet  its 
operational  commitments  worldwide.  At  the  widely  attended  "Strait  of  Malacca  Con- 
ference" on  June  14-15,  1994,  it  was  argued  that: 

•  The  coastal  state's  right  to  explore  for  oil  and  use  the  Strait  for  economic  devel- 
opment is  greater  than  the  international  community's  right  to  use  the  Strait; 
and 

•  The  newness  of  the  transit  passage  regime  lends  uncertainty  as  to  whether  the 
regime  has  become  a  customary  practice  of  international  law. 

As  noted  in  Figures  2  and  4,  the  Strait  of  Malacca  is  a  strategic  waterway  which 
DOD  uses  to  move  forces  from  Pacific  bases  to  the  Indian  Ocean  and  Persian  Gulf. 
These  arguments,  coupled  with  the  trend  towards  special  zones  which  restrict  or 
prohibit  navigation,  reinforce  the  basic  theme  that  the  Convention  provides  the  best 
structural  and  normative  framework  for  the  United  States  to  attack  objectionable 
claims  as  well  as  channel  conflicts  between  competing  ocean  users. 

SINCE  THE  UNITED  STATES  ALREADY  REGARDS  THE  NON-SEABED  MINING  PROVISIONS  OF 
THE  CONVENTION  TO  BE  CU^OMARY  INTERNATIONAL  LAW,  DOES  THE  UNITED  STATES 
DERIVE  ANY  BENEFIT  BY  SIGNING  THE  NEW  AGREEMENT? 

In  the  view  of  the  Department  of  Defense,  significant  interests  of  the  United 
States  are  advanced  by  becoming  a  party  to  the  Convention. 

•  Negotiations  of  the  Agreement  were  late  in  coming  in  part  because  many  na- 
tions regarded  the  Convention  to  be  a  "package  deal"  and  states  had  to  accept 
the  good  with  the  bad  to  maintain  balance  between  the  various  groups  of  states 
which  participated  in  the  negotiation:  developing  vs.  developed  states;  mineral 
producing  vs.  non-mineral  producing  states;  coastal  vs.  maritime  states.  Con- 
sequently, states  like  Yemen,  Iran,  Morocco,  Egypt,  Greece,  Indonesia,  Malay- 
sia, Iran,  Spain  and  the  Philippines,  at  one  time  or  another,  have  asserted  that 
key  navigational  principles  (particularly  the  regime  of  transit  passage)  are  not 
customary  international  law  but  a  benefit  flowing  from  the  Convention.  Re- 
maining outside  of  the  Convention  tends  to  reinforce  those  arguments.  There  is 
also  general  acknowledgement  by  the  maritime  powers  that  rejection  of  a  "rea- 
sonable" Convention  by  them  could  create  a  hignly  unstable  situation  vis-a-vis 
those  states  which  have  already  ratified  the  Convention. 

•  In  addition  to  potential  for  "backlash"  if  the  United  States  continues  to  refuse 
to  become  party  to  the  Convention  as  modified,  accession  will  enable  the  United 
States  to  avoid  arguments  by  states  that  Convention  rights  are  contractual  and 
only  available  to  parties  to  the  Convention. 

•  From  the  standpoint  of  promoting  global  stability,  universal  accession  to  the 
Convention,  as  modified  by  the  Agreement,  will  stabilize  and  fix  the  customary 
rules  which  states  now  argue  do  or  do  not  exist.  Unlike  the  1958  Geneva  Con- 
vention on  the  High  Seas,  which,  according  to  the  preamble,  is  a  codification 
of  "the  rules  of  international  law  of  the  high  seas,'  many  international  legal 
scholars  view  the  LOS  Convention  as  containing  numerous  provisions  that  cod- 
ify customary  international  law,  as  well  as  a  number  of  provisions  that  rep- 
resent progressive  development  of  the  law.  Since  the  United  States  is  committed 
to  international  order  determined  by  the  rule  of  law,  accession  will  put  doubts 
to  rest  as  to  the  legal  underpinnings  of  U.S.  policy  toward  the  Convention. 
Moreover,  since  many  important  provisions  that  protect  our  national  security 
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interests  are  to  be  found  in  the  very  carefully  drafted  details  of  the  text.  Cus- 
tomary international  law  is  unlikely  to  incorporate  such  detail  and  nuance. 

•  It  is  inevitable  through  the  passage  of  time  that  change  to  the  Convention  will 
be  necessary  to  adapt  it  to  new  conditions.  If  the  United  States  were  to  remain 
a  non-party  to  the  Convention,  the  only  way  that  it  could  seek  to  influence 
changes  in  the  LOS  regime  would  be  through  unilateral  action,  which  could  lead 
to  increased  international  friction.  The  U.S.  does  not  seek  a  static  system,  and 
welcomes  the  gradual  adaptation  of  the  Convention  to  new  circumstances,  by 
agreement  among  states. 

CONCLUSION 

A  universal  regime  for  governance  of  the  oceans  is  needed  to  safeguard  U.S.  secu- 
rity and  economic  interests,  as  well  as  to  defuse  those  situations  in  which  competing 
uses  of  the  oceans  are  likely  to  result  in  conflict.  In  addition  to  strongly  supporting 
our  interests  in  freedom  of  navigation,  the  Convention  provides  an  effective  frame- 
work for  serious  efforts  to  address  pressures  upon  the  oceans  resulting  from  land 
and  sea-based  sources  of  pollution  and  overfishing.  Moreover,  the  Agreement  pro- 
vides us  with  a  near-term  opportunity  to  join  with  other  industrialized  nations  in 
a  widely  accepted  international  order  to  regulate  and  safeguard  the  many  diverse 
activities,  interests,  and  resources  in  the  world's  oceans.  Historically,  this  nation's 
security  has  depended  upon  the  ability  to  conduct  military  operations  over,  under, 
and  on  the  oceans.  The  best  guarantee  that  this  free  and  unfettered  access  to  the 
high  seas  will  continue  in  the  years  ahead  is  for  the  U.S.  to  become  a  party  to  the 
Convention,  as  modified  by  the  Agreement,  at  the  earliest  possible  time. 

RESTRICTIONS  ON  FREEDOM  OF  NAVIGATION  AND  OVERFUGHT 

While  U.S.  military  forces  are  generally  free  to  navigate,  consistent  with  inter- 
national law  as  reflected  in  the  1982  LOS  Convention,  there  have  been  many  in- 
stances where  our  rights  have  been  challenged.  Some  examples: 

•  In  1967  the  Soviet  Union  denied  passage  through  the  Northeast  Passage  in  the 
Arctic  to  two  U.S.  Coast  Guard  icebreakers.  As  a  result,  they  were  unable  to 
complete  their  mission.  This  route  has  been  denied  to  U.S.  surface  vessels  since 
then. 

•  In  1973,  Libya  enclosed  a  huge  area  of  water  in  the  Gulf  of  Sidra  as  an  "historic 
bay."  Although  the  world  has  largely  rejected  the  claim,  Libya's  willingness  to 
use  force  ('line  of  death")  has  deterred  many  from  exercising  their  rights. 

•  In  1982  and  1987,  Soviet  forces  interfered  with  the  operations  of  U.S.  naval 
frigates  near  Peter  the  Great  Bay.  The  Soviets  claim  the  bay  is  "historic"  and 
the  waters  as  internal.  The  United  States  considers  these  to  be  international 
waters. 

•  After  the  August  1985  transit  of  the  U.S.  Coast  Guard  icebreaker  Polar  Sea 
through  the  Northwest  Passage,  public  opinion  resulted  in  a  restrictive  Cana- 
dian law  claiming  high  seas  areas  as  internal  waters  and  closing  international 
straits.  To  maintain  our  access  to  the  Northwest  Passage,  the  United  States 
agreed  not  to  transit  with  Coast  Guard  icebreakers  without  Canada's  consent 
to  the  conduct  of  marine  scientific  research  during  the  passage. 

•  In  January  1988,  two  Soviet  border  guard  vessels  "bumped"  the  USS  Caron  and 
USS  Yorktown  engaged  in  innocent  passage  in  the  territorial  sea  off  the  Cri- 
mean Peninsula,  [see  figure  7.] 

•  Having  claimed  a  200  NM  territorial  sea  since  1947,  Peru  regularly  intercepts 
U.S.  planes  far  off  the  coast  of  Peru.  After  an  incident  in  1989,  the  Chief  of 
Staff  of  the  Air  Force,  a  passenger  on  an  intercepted  aircraft,  demanded  that 
the  U.S.  file  a  diplomatic  protest.  Later,  in  April  1992,  a  Peruvian  fighter  air- 
craft intercepted  and  shot  at  a  USAF  C-130  aircraft,  killing  one  crewmember 
and  wounding  two  others.  Peru  attempted  to  justify  its  action  asserting  that  the 
U.S.  aircraft  was  within  its  illegal  200  NM  territorial  sea/airspace. 

Other  States'  forces  are  even  more  constrained  than  the  United  States,  often  ac- 
quiescing in  excessive  maritime  claims,  because  they  do  not  have  the  naval  re- 
sources to  support  operational  challenges. 
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So^^ets  Bump 
U.S.  Ships 
In  Black  Sea 


By  Ceotft  C  Wlbon 

Two  WTUU  Soviet  warahips  de- 
Ubentdy  bumped  two  U.S.  Navy 
ihip«  Kfinung  through  the  Black 
Sej  within  mne  miki  of  the  Cri- 
■neu  cout  yesKnii)'  in  i  te*t  ol 
whit  coostitutcs  Soviet  temtorul 
wilen.  ttxoiimg  to  the  Defense 
DepartjnenL 

No  tenous  in;unf  or  damage  was 
inflicted  by  the  ahght  collisions. 
Navy  officals  said.  They  said  this 
was  the  first  time  in  memory  that 
the  Sovieu  bumped  ships  in  the 
Black  Sea.  although  the  Sovieu  pro- 
tested a  1986  U.S.  patrol  in  the 
same  area.  Washington  and  Mos- 
cow each  blamed  the  other  for  pro- 
voking yesterday's  collisions,  and 
the  United  States  called  Soviet  Am- 
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bassidor  Yuri  Dubinin  10  Ihe  Stale 
Department  yesterday  morning  to 
protest. 

The  Navy  mijsioo  called  for  the 
destroyer  USS  Caron  and  ihe  cruis- 
er USS  Vorklown  to  eiercise  the 
•right  of  innocent  passage*  by  sail- 
wit  pas*  *he  Crimean  peninsula  in- 
side the  12-mile  limit  that  Moscow 
dau.iS  aa  temlonal  waters,  accord- 
ing to  the  PenUgon.  The  United 
States  claims  a  thre«-mile  tcmlo- 
rial  hmit. 

Shortly  before  U  a.m,  (3  a.m. 
EST),  the  Navy  said,  one  of  the  So- 
viet skippers  steammg  east  off  Cri- 
mea radioed  this  wamuig  to  the 
U.S.  ships:  -Soviet  ships  have  or- 
ders to  prevent  noiatwo  of  tem- 
torul waters.  I  am  autbonred  to 
strike  your  ship  with  one  o(  ours." 

•We  made  no  response  on  |the 
radiol."  CapL  Gemsh  C.  Flynn  said 
at  a  PenUgon  briefing.  "Our  re- 
sponse was  to  continue  00  course 
and  speed,  which  is  what  any  pru- 
dent mariner  would  do."  Flynn  said 
a  Soviet  Badger  bomber  flew  over 
the  ships,  apparently  keeping  track 
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Reagan  Hadn't  Approved  Rlack  Sea  Maneuver 


ICiuftit.RMSfer 

President  Reagan  did  not  ap- 
prove ui  advance  a  plan  to  challenge 
Soviet  cbuTis  to  a  12-mile  territo- 
rial limit  ui  the  Black  Sea  last  week, 
but  knew  ui  general  about  the  pro- 
gram. While  House  of&culs  said 
yesterday. 

The  U.S.  challenge  lail  Friday 
prompted  two  Soviet  navy  vessels 
to  bump  two  U.S.  warships  less 
than  10  miles  oH  the  Crimean  coast 

The  United  Sutes  asserts  it  is 
free  to  sail  within  three  nuks  of  any 
nation's  coast 

N  one  was  hurt  in  the  incident, 
which  caused  minor  damage. 


Reagan's  knowledge  oi  the  rhal. 
lenge  had  been  unclear. 

A  White  House  official  said  yes- 
terday that  "while  the  president  may 
not  have  known  m  advance  about  the 
exact  timing  and  location  of  our  war- 
ships ui  the  Black  Sea  maneuvers,  he 
is  Ultimately  familiar  with  our  free- 
dom of  navigation  program  ....  [So 
he]  was  not  taken  unaware)  and  he 
did  not  have  to  be  bnefed  about  wtut 
we  were  doing  there." 

The  official  said  Secretary  o( 
State  (ieorge  P.  ShulU.  Defense 
Secretary  Frank  C.  Carlucci  and  na- 
tional security  adviser  Colui  L. 
Powell  gave  advance  approval  of 
the  plan. 
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Soviets  Protest  Collision 
Of  Warships  in  Black  Sea 

Moscow  Blames  Incident  on  U.S.  Vessels 


By  Gary  Ue 


LMW>  lOUl—'-*  •*K-fcll>'  « 


'MOSCOW.  Feb.  13— Sovwt  For- 
eign Ministry  $pok«man  Genrudi 
Gerasimov  today  proicsied  ycslcr- 
(Jiy's  collision  of  U.S.  «nd  Soviet 
wirehips  off  the  Soviet  BUck  Sea 
coast,  uying  the  incxJent  was  the 
Uult  of  the  American  vessels. 

"We  cannot  help  but  view  this 
scTKHn  and  dangerous  incident  is 
uoiiermining  recent  improvements 
iiT 'relations,'  Gerasimov  toW  a 
prc'sTconfcrcncc  today. 

"We  can  only  hope  that  this  in- 
<fWOTrwiI!  not  hinder  the  process  of 
improvement  ui  relations  between 
our  two  countries,  and  in  particular 
the  fonhcoming  meetings  between 
oof  defense  and  foreign  ministers 
and  the  summit." 

*  Gerasimov  was  referring  to 
scheduled  meetings  between  Soviet 
Defense  Minister  Dimiin  Yaiov  and 
Us,  Defense  Secretary  Frank  C, 
Carlucci  March  16-17.  between 
Secretary  of  State  George  P.  ShuUr 
and  Soviet  Foreign  Minister  Eduard 
siievardnadze  Feb.  21-23.  and  a 
summit  meeting  between  Mikhail 
(Gorbachev  and  Presideni  Reagan, 
fanned  for  laler  in  the  spring. 

Gerasimov  and  Adm,  Konsiantin 
rtakarov,  first  deputy  commander 
lii  chief  of  the  Soviet  Navy,  gave  the 
Soviet  version  of  the  incident, 
which   conflicted    with    the   odicial 


U  S  version. 

Two  U.S.  ships,  the  cruiser  York- 
town  and  the  destroyer  Caron.  en- 
tired  Soviet  coastal  waters  off  the 
southern  tip  of  the  Cnmean  Perv- 
iisula  and  began  approaching  two 
Soviet  frigates.  Gerasimov  said. 

"Despite  warning  iignals  given 
by  approaching  Soviet  vessels,  the 
American  ships  6d  not  react,' 
Gerasimov  said 

■Having  intruded,  the  U.S.  ves- 
sels maneuvered  dangerously,  and 
this  led  to  a  collision."  he  said. 

"The  collisions  took  place  be- 
cause of  dangerous  maneuvers  by 
ifie  American  vessels."  he  added. 

Gerasimov  said  U.S.  Ambassador 
jjck  F.  Matlock  had  been  sum- 
njoned  to  the  Foreign  Ministry  this 
morning,  where  Deputy  Foreign 
N^inisier  Alexander  Bessmerinykh 
rjad  him  a  "strong  protest"  over  the 
iijcident 

Yesterday.  American  officials 
protested  the  mcident  to  Soviet 
Ambassador  Yun  Dubinin  in  Wash- 
ington They  said  that  the  two  So- 
viet ships  had  deliberately  rammed 
the  U.S.  vessels  beyond  the  three- 
mile  limit  that  the  U.S.  recognizes 
for  Soviet  terruonal  waters.  The 
Sov^cli,  however,  claim  a  12-miie 
hmit. 

A  Pentagon  official  acknowledged 
that  the  two  U.S.  ships  were  within 
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Figure  7.  Washington  Post,  February  1988 
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American  Bar  Association  Letter  of  Support 

American  Bar  Association, 

Washington,  DC, 
September  1,  1994. 
Senator  Claiborne  Pell, 
Senate  Foreign  Relations  Committee,  Dirksen  Senate  Office  Building,  Washington, 

DC 
Re:  American  Bar  Association  Law  of  the  Sea  Resolution 

Dear  Senator  Pell:  Please  be  advised  the  American  Bar  Association  adopted  the 
following  resolution  in  August,  1994: 

BE  IT  RESOLVED,  that  the  American  Bar  Association  recommends  the  Unit- 
ed States  become  a  party  to  the  1982  United  Nations  Convention  on  the  Law 
of  the  Sea  and  to  the  Agreement  Relating  to  the  Implementation  of  Part  XI 
of  the  LTnited  Nations  Convention  on  the  Law  of  the  Sea  of  December  10, 
1982,  dated  July  29,  1994. 
Please  do  not  hesitate  to  contact  me  immediately  if  you  require  any  additional  in- 
formation in  my  capacity  as  chair  of  the  American  Bar  Association's  Law  of  the  Sea 
Committee. 

Most  cordially, 

Houston  Putnam  Lowry, 

Brown  &  Welsh  P.C. 


DOD  Ocean  Policy  Review  Paper,  1993 

[Prepared  by  DOD  Representative  for  Ocean  Policy  Affairs  (DOD  REPOPA)] 
EXECUTIVE  SUMMARY 

This  paper,  prepared  by  the  DOD  Representative  for  Ocean  Policy  Affairs,  reviews 
the  currency  and  adequacy  of  U.S.  oceans  policy,  from  the  strategic  standpoint,  to 
support  the  national  defense  strategy. 

It  addresses  the  key  question:  whether  U.S.  oceans  policy,  put  into  place  over  nine 
years  ago,  with  its  strong  reliance  on  the  assertion  that  customary  international 
law,  as  articulated  in  the  1982  U.N.  Law  of  the  Sea  Convention's  navigation  and 
overflight  provisions,  adequately  supports  U.S.  interests  today,  given  the  momen- 
tous changes  in  the  world  order  during  this  period?  Or  whether  the  U.S.  should  now 
positively  pursue  ongoing  efforts  in  the  U.N.  arena — by  the  Secretary-General  with 
support  from  leading  developed  and  developing  nations — to  make  necessary  changes 
to  the  1982  U.N.  Law  of  the  Sea  Convention's  deep  seabed  mining  regime,  clearing 
the  principal  obstacle  to  widespread  approval  by  key  developed  states  with  vital 
maritime  interests? 

The  paper's  principal  judgment  is  that  the  U.S.  should  take  advantage  of  the 
emerging  and  welcome  opportunity  to  prevent  the  law  of  the  sea  structure  from 
eroding  and  breaking  up  over  time,  jeopardizing  a  vital,  bi-partisan,  and  long-stand- 
ing U.S.  policy  objective:  a  comprehensive,  widely  accepted  and  stable  legal  regime 
for  the  world's  oceans  which,  most  importantly,  safeguards  navigation  and  overflight 
rights  so  essential  to  support  U.S.  national  defense  strategy  while  meeting  the 
needs  of  developed  and  developing  nations  alike  regarding  the  deep  seabed  mining 
regime. 

The  key  conclusions  and  recommendations  in  Chapter  VII  are  summarized  as  fol- 
lows: 

Conclusions 

•  U.S.  defense  strategy  for  the  1990s  and  beyond  is  critically  dependent  upon  tra- 
ditional freedoms  of  navigation  and  overflight  of  the  world's  oceans,  including 
unimpeded  transit  of  international  straits  and  archipelagic  waters. 

•  A  stable  law  of  the  sea  regime  embodying  traditional  freedoms  of  navigation 
and  overflight  is  vital  to  U.S.  security  interests.  The  right  of  the  U.S.  to  navigate 
and  overfly  the  world's  oceans  in  furtherance  of  its  national  security  must  remain 
securely  rooted  in  accepted  principles  of  international  law. 

•  The  non-deep  seabed  mining  provisions  of  the  1982  Law  of  the  Sea  Convention 
continue  to  constitute  a  fair  balance  of  the  interests  of  all  nations  in  their  use  of 
the  oceans  and  are  fully  consistent  with  traditional  freedoms  of  navigation  and  over- 
flight. 

•  U.S.  security  interests  in  the  oceans  have  been  protected  adequately  to  date  by 
current  U.S.  oceans  policy.  Reliance  on  arguments  that  customary  international  law. 
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as  articulated  in  the  non-deep  seabed  mining  provisions  of  the  1982  Law  of  the  Sea 
convention,  and  as  reinforcea  by  diplomatic  protests  and  assertion  of  rights  where 
necessary  under  the  Freedom  of  Navigation  Program,  begun  under  the  Carter  Ad- 
ministration, have  so  far  adequately  served  to  preserve  fundamental  freedoms  of 
navigation  and  overflight  with  acceptable  risk,  cost  and  effort. 

•  Promulgation  of  policy  guidance  to  U.S.  forces  operating  in  the  maritime  envi- 
ronment, ensuring  their  compliance  with  the  navigation  and  overflight  provisions  of 
the  1982  Law  of  the  Sea  convention,  has  efTectively  implemented  the  non-deep  sea- 
bed mining  provisions  of  the  Convention  for  the  United  States. 

•  However,  excessive  maritime  claims  to  sovereignty/  jurisdiction  by  coastal  na- 
tions continue  to  threaten  U.S.  security  interests.  The  risk,  cost  and  effort  to 
counter  these  challenges  will  increase  as  U.S.  military  force  structure,  including 
CONUS  and  overseas  bases,  is  reduced  over  the  next  five  years. 

•  Nonetheless,  acquiescence  and  accommodation  to  the  erosion  of  high  seas  free- 
doms of  navigation  and  overfiight  remain  unacceptable  policy  options. 

•  The  long-term  stability  oithe  oceans,  which  U.S.  security  interests  require,  can 
best  be  met  dv  a  comprehensive  and  widely  accepted  Law  of  the  Sea  Convention. 

•  Some  of  tne  deep  seabed  mining  provisions  of  the  1982  Law  of  the  Sea  Conven- 
tion, as  presently  constituted,  remain  incompatible  with  the  interests  of  the  U.S. 
and  other  developed  nations.  Moreover,  there  is  a  growing  recognition  within  the 
international  community,  among  developed  and  developing  nations  alike,  that  the 
deep  seabed  mining  provisions  of  the  Convention  require  reiorm. 

•  Thus,  the  United  States  has  much  to  gain  in  assuming  a  leadership  role  in  the 
ongoing  U.N.  effort  to  reform  the  deep  seabed  mining  regime,  removing  the  prin- 
cipal obstacle  to  broad  international  acceptance  of  the  1982  Law  of  the  Sea  Conven- 
tion. 

RECOMMENDATIONS 

•  The  U.S.  should  continue  to  assert  its  traditional  leadership  role  in  inter- 
national ocean  affairs  by  taking  a  more  active  role  in  the  ongoing  efforts  of  the  U.N. 
Secretary  General  to  explore  ways  to  reform  the  deep  seabed  mining  provisions  of 
the  1982  Law  of  the  Sea  Convention,  removing  the  principal  impediment  to  its  wide- 
spread ratification/accession  and  prompt  entry  into  force. 

•  In  this  connection,  this  matter  is  of  such  importance  that  the  prospects  for  the 
U.S.  assuming  a  more  active  role  in  ongoing  Convention  reform  efforts  at  the  U.N. 
should  be  reviewed  in  the  near  term  at  the  NSC  interagency  working  group  level. 

•  The  U.S.  should  undertake  this  commitment  with  the  clear  understanding  that 
reform  efforts  will  be  confined  to  the  deep  seabed  mining  regime,  and  that  other 
Convention  provisions  will  not  be  reopened  for  negotiation.  This  position  will  ensure 
the  continued  existence  of  navigation  and  overflignt  rights — so  essential  to  U.S.  se- 
curity interests — which  are  well  protected  by  the  Convention. 

•  As  the  Convention  reform  eiTorts  proceed,  U.S.  naval  and  air  forces  should  con- 
tinue to  operate  on,  over  and  under  the  world's  oceans  in  a  manner  fully  consistent 
with  international  law,  as  reflected  in  the  navigational  articles  of  the  1982  Law  of 
the  Sea  Convention.  The  U.S.  should  continue  to  protest  excessive  maritime  claims 
and  exercise  routinely  on  a  global  scale,  U.S.  navigational,  overflight  and  other  de- 
fense-related rights  and  duties  in  accordance  with  tne  Convention. 

The  supporting  chapters  of  the  Review  are  summarized  in  the  following  para- 
graphs. 

•  Chapter  I  underscores  the  need  for  a  strong  and  viable  U.S.  policy  toward  the 
oceans  to  support  U.S.  national  defense  strategy  and  ensure  economic  strength  and 
well-being.  Free  and  unimpeded  use  of  the  oceans  and  the  airspace  over  tnem  as 
both  avenues  of  commerce  and  military  lines  of  communication  are  essential  to  U.S. 
security.  The  paper  firmly  emphasizes  the  importance  of  the  rule  of  law  and  cooper- 
ative approaches  to  problem  solving  on  the  international  scene. 

•  Chapters  II  and  III  provide  an  overview  of  the  concepts  of  international  law 
and  summarizes  current  U.S.  ocean  policy. 

•  Chapter  IV  examines  the  critical  issue  for  U.S.  ocean  policy — whether  the  U.S. 
should  remain  outside  or  join  in  the  ongoing  U.N.  efforts  to  reform  the  Law  of  the 
Sea  Convention  by  making  necessary  changes  to  the  deep  seabed  mining  regime. 
The  prospects  of  reform  are  summarized,  together  with  recent  developments  which 
point  toward  an  interest  on  the  part  oi  key  developed  and  developing  nations  to 
work  towards  making  these  changes  and  to  bring  the  Convention  into  force  in  the 
near  term.  The  judgment  is  that  the  U.S.  has  much  to  gain  by  supporting  Conven- 
tion reform. 
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I.  OCEAN  POLICY  REVIEW:  FRAMING  THE  ISSUES 

This  paper  reviews  the  currency  and  adequacy  of  U.S.  ocean  policy,  from  the  stra- 
tegic standpoint,  to  support  the  national  defense  strategy.  It  takes  into  account  the 
many  far-reaching  global  changes  over  the-past  decade — political,  economic  and 
military — which  have  impacted  our  use  of  the  oceans,  and  those  which  may  present 
a  challenge  in  the  foreseeable  future.  Ongoing  international  efforts  to  reform  the 
1982  U.N^^  Convention  on  the  Law  of  the  Sea  (1982  Convention)  and  to  bring  it  into 
force  with  the  support  and  acceptance  of  the  U.S.  and  other  key  developed  nations 
and  maritime  powers  are  examined.  Continuing,  excessive  coastal  state  claims  to 
sovereignty  and  jurisdiction  on  and  over  the  high  seas  are  reviewed.  Their  impact 
on  navigation  and  overflight  rights  so  essential  to  U.S.  national  security  is  assessed, 
together  with  the  U.S.  diplomatic  and  operational  program  to  counter  these  chal- 
lenges to  our  traditional  use  of  the  oceans  as  both  avenues  of  commerce  and  military 
lines  of  communication.  Important  emerging  issues  and  the  effect  of  the  law  of  the 
sea  on  U.S.  counterdrug  operations  are  also  discussed. 

The  entering  argument  in  this  review  is  not  whether  the  U.S.  should  have  a 
strong  and  effective  ocean  policy — as  a  global  maritime  power  we  must.  Rather,  in 
an  era  of  accelerated  change  and  challenge  from  many  quarters,  the  key  issue  con- 
fronted is  whether  U.S.  national  security  interests  are  best  supported  by  current 
U.S.  policy  toward  the  oceans,  or  whether  a  revision  is  necessary.  Policy  options  are 
presented  to  insure  our  leadership  role  and  vital  interests  in  the  oceans  are  pro- 
tected and  enhanced,  now  and  in  the  period  ahead. 

The  Need  for  Policy  Review 

A  number  of  factors  argue  forcefully  for  a  contemporary  and  comprehensive  re- 
examination of  U.S.  policy  toward  the  oceans.  Nearly  a  decade  ago,  the  U.S.  decided 
not  to  sign  the  1982  Convention  because  of  some  of  its  provisions  on  deep  seabed 
mining.  A  principal  question  is  whether  this  policy  adequately  supports  U.S.  inter- 
ests today,  given  the  momentous  changes  in  the  world  during  the  period,  or  whether 
the  U.S.  should  now  positively  pursue  ongoing  efforts  at  the  U.N.  to  make  necessary 
changes  to  the  deep  seabed  mining  regime,  clearing  the  principal  obstacle  to  wide- 
spread approval  by  key  maritime  and  developed  nations. 

The  political,  economic  and  military  changes  in  the  global  scene  over  the  past  dec- 
ade alone  justify  a  fresh  look  at  the  role  which  ocean  policy  plays  in  meeting  the 
many  and  diverse  challenges  facing  the  U.S.  into  the  next  century.  This  global 
change  includes:  (1)  The  altered  threat  to  U.S.  security  posed  by  the  end  of  the  Cold 
War;  (2)  The  dissolution  of  the  Soviet  Union  as  it  has  been  known  for  the  past  70 
years  and,  at  the  same  time,  the  emergence  of  independence  in  the  eastern  Euro- 
pean states  formerly  under  Moscow's  sway;  (3)  The  concomitant  rise  of  regional  pow- 
ers, many  with  sophisticated,  high -technology  weapons  and  the  will  to  use  them;  (4) 
The  downward  pressure  on  U.S.  defense  resources  reducing  force  structure,  includ- 
ing overseas  bases;  and  (5)  The  growth  of  political  and  economic  interdependence 
among  nations.  All  these  factors  point  to  an  era  of  opportunities — one  in  which  coop- 
erative solutions  can  be  sought  for  mutual  problems.  Law  of  the  sea  is  among  them. 

Other,  more  immediate  international  developments  point  to  the  need  for  an  up- 
to-date  review  of  U.S.  ocean  policy. 

First,  while  the  U.S.  decided  not  to  sign  the  1982  Convention  when  it  was  opened 
for  signature  in  1982,  55  of  the  necessary  60  states  have  ratified,  presenting  the 
U.S.  with  the  prospect  that  the  Convention  may  enter  into  force  with  its  objection- 
able provisions  intact.  (Among  key  maritime  nations,  the  U.S.,  U.K.,  and  (Germany 
remain  non-participants  in  the  Convention,  primarily  because  of  difficulties  with  the 
deep  sea  regime.) 

Second,  the  U.N.  Secretary  General,  Russia,  (iermany,  and  the  U.K.,  in  particu- 
lar, believe  the  Convention  will  enter  into  force  in  the  near  term,  and  that  the 
agreement  is  of  such  importance  that  it  should  enjoy  broad  international  acceptance 
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and  be  consistently  and  uniformly  applied.  Entry  into  force  will  occur  one  year  after 
deposit  of  the  60th  instrument  of  ratification  or  accession;  as  of  March  1993,  55 
have  been  deposited.  At  the  current  pace,  the  Convention  could  come  into  force  by 
the  mid  1990s. 

Over  the  past  year,  the  U.N.  Secretary  General  has  sought  to  explore  the  possibil- 
ity of  correcting  the  difficulties  which  the  U.S.  and  other  developed  countries  have 
with  the  deep  seabed  regime.  Tentative  options  for  corrective  action  have  been  of- 
fered informally  by  some  G^7  members  and  developing  countries.  The  U.S.  approach 
to  date  has  been  informal  and  cautious,  avoiding  any  specific  course  of  action  or 
commitment.  Nevertheless,  there  has  been  a  growing  consensus  among  influential 
developed  nations  to  amend  the  Convention's  language  on  deep  seabed  mining  to 
create  a  regime  which  is  more  market-oriented  than  controlled.  This  was  most  evi- 
dent in  the  statements  made  by  delegations  from  France,  Germany,  Japan,  Russia, 
and  the  U.K.  at  the  Major  Maritime  Powers  Meeting,  hosted  by  the  U.S.  at  the  De- 
partment of  State,  in  October  1992.  Convention  reform  in  this  area  would  remove 
the  principal  obstacle  to  ratification  or  accession  by  key  maritime  powers  and  oth- 
ers. 

Finally,  the  U.S.  continues  to  encounter  claims  by  coastal  states  to  sovereignty 
and  jurisdiction  over  ocean  areas  that  are  inconsistent  with  the  terms  of  the  Con- 
vention. These  excessive  (illegal)  maritime  claims  include  territorial  sea  claims 
greater  than  12nm  in  breadtn;  improperly  drawn  baselines  for  measuring  the 
breadth  of  the  territorial  sea;  impermissible  restrictions  on  innocent  passage,  transit 
passage,  and  archipelagic  sea  lanes  passage;  and  other  claims  to  jurisdiction  beyond 
the  territorial  sea,  such  as  security  zones,  that  impinge  on  traditional  high  seas 
freedoms  of  navigation  and  overflight.  Examples  of  these  illegal  claims  are  discussed 
in  Appendix  A. 

U.S.  policy  and  practice  is  to  counter  these  claims — diplomatically  and  operation- 
ally— on  a  bilateral,  case-by-case  basis,  underscoring  their  incompatibility  with  the 
non-seabed  provisions  of  the  Convention.  This  approach  has  served  U.S.  national  se- 
curity interests  to  date.  Whether  it  will  continue  to  do  so  in  the  years  ahead  is  not 
clear,  especially  if  the  Convention  were  to  enter  into  force  without  the  U.S.  as  a 
party. 

Thus,  the  policy  challenge  for  the  U.S.  is  to  reconcile  domestic  concerns  over  the 
principal,  specific  obstacle  to  treaty  approval — the  regime  for  mining  the  deep  sea- 
bed— with  the  broader,  overall  goal  of  achieving  international  cooperation  and,  with 
it,  stability  in  the  wide  range  oiocean  affairs. 

Strategic  Imperative  for  Ocean  Policy 

We  are  living  in  a  world  transformed.  The  fundamental  changes  under  way  in 
Eastern  Europe  and  the  former  Soviet  Union  ofier  great  hope. 

Recent  events,  however,  serve  as  important  reminders  that  this  hope  must  be 
tempered  by  the  reality  that  we  still  live  in  an  uncertain  world,  a  potentially  dan- 
gerous world.  Likely  threats  to  world  order  and  U.S.  interests  in  the  post-Cold  War 
era  include: 

•  Ethnic  rivalry  and  separatist  violence  within  national  borders,  resulting  in  cri- 
ses within  and  perhaps  beyond  those  borders; 

•  Long-existing  regional  tensions  in  areas  such  as  the  Middle  East  and  Northeast 
Asia; 

•  Humanitarian  crises,  whether  caused  by  natural  disasters  or  collapse  of  govern- 
ments, resulting  in  widespread  human  misery,  starvation  or  mass  migration; 

•  Conflict  over  resources,  particularly  those  that  straddle  territorial  boundaries 
or  maritime  zones  (such  as  tne  exclusive  economic  zone  of  a  coastal  state  and  the 
adjacent  high  seas); 

•  Marine  environmental  pollution,  impacting  sustainable  yield  and  use  of  marine 
resources; 

•  Armed  conflict  between  the  new  republics  of  the  former  Soviet  Union; 

•  Terrorist  attacks  against  Americans  travelling  or  working  overseas;  and 

•  Attacks  on  merchant  shipping  by  private  parties  (piracy). 

The  end  of  the  Cold  War  nas  not  changed  the  fact  that  many  of  our  allies  and 
interests  are  located  far  away  from  the  United  States.  Downsizing  our  armed  forces, 
coupled  with  reduced  forward  basing,  means  that  we  must  have  substantial  air  and 
sealift  capabilities  to  enable  our  forces  to  be  where  needed,  when  needed.  This  will 
require  a  stronger  focus  on  versatility  and  flexibility.  An  essential  element  of  this 
requirement  is  the  assurance  that  key  sea  and  air  lanes  of  communication  will  re- 
main open  as  a  matter  of  international  legal  right — not  at  the  sufferance  of  coastal 
and  island  nations  along  the  route  and  in  the  area  of  operations.  Without  continued 
international  respect  for  freedoms  of  navigation  and  overflight  rooted  in  the  law  of 
the  sea,  the  response  times  of  U.S.  (and  allied/coalition)  forces  based  distant  from 
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potential  areas  of  conflict  would  lengthen.  Deterrence  would  be  weakened.  Forces 
would  arrive  on  scene  too  late  to  make  a  difference.  We  would  lose  our  ability  to 
influence  the  course  of  events  consistent  with  our  interests  and  obligations. 


To  be  influential  in  the  international  arena,  the  U.S.  also  must  be  strong  economi- 
cally. The  dynamics  of  international  trade  and  finance  and  their  impact  on  economic 
growth  have  added  new  dimensions  to  national  security.  U.S.  economic  growth  is 
closely  linked  to  the  world,  economy,  an  important  element  of  which  is  trade  carried 
on  and  over  the  world's  oceans.  International  seaborne  conunerce  exceeds  3.5  billion 
tons  annually  and  accounts  for  80  per  cent  of  trade  between  nations.  Manufacturing 
is  increasingly  an  international  enterprise.  The  cost  burden  of  large  inventories,  cou- 
pled with  advanced  production  facilities,  dictate  that  processed  materials  and  fin- 
ished parts  arrive  at  the  time  and  place  specified.  For  example,  U.S.  exporters  re- 
quire an  air  and  sea  bridge  linking  their  value  added  facilities  in  the  U.S.  with  dis- 
tant suppliers  over  which  flow  raw  materials,  engineered  components  and  the  fin- 
ished product. 

This  economic  reality  underscores  the  need  to  confirm  transit  ri^ts  under  widely 
agreed  and  comprehensive  international  law.  While  this  does  not  preclude  the  arbi- 
trary and  summary  suspension  of  these  rights  by  coastal  and  archipelagic  states, 
it  does  place  their  maintenance  and  reclamation  by  the  U.S.  on  solid  international 
legal  footing. 

In  sum,  free  and  unimpeded  seaborne  and  airborne  coerce  are  essential  to  the 
U.S.  national  economic  well-being  and  national  security,  as  well  as  to  global  eco- 
nomic growth  that  provides  a  foundation  for  international  peace  and  security.  En- 
suring navigation  and  overflight  rights  is  central  to  this  objective. 

To  be  successful,  the  U.S.  must  take  the  lead  to  achieve  a  widely  accepted  inter- 
national order  to  regulate  and  safeguard,  as  justly  and  fairly  as  possible,  the  many 
diverse  activities  and  interests  of  nations  regarding  the  oceans — an  area  that  en- 
compasses approximately  70  per  cent  of  the  earth's  surface. 

II.  THE  1982  U.N.  CONVENTION  ON  THE  LAW  OF  THE  SEA  AND  U.S.  OCEAN  POLICY 

An  understanding  of  the  concepts  of  customary  international  law  and  inter- 
national agreements,  as  well  as  the  basic  elements  of  current  U.S.  ocean  policy,  is 
important  in  considering  the  issues  in  this  review. 

International  Law 

For  purposes  of  this  review,  international  law  is  defined  as  that  body  of  rules  that 
nations  consider  binding  in  their  relations  with  one  another.  It  derives  from  the 
practice  of  nations  in  the  international  arena  and  from  their  international  agree- 
ments. Nations  comply  with  international  law  because  it  is  in  their  interest  to  do 
so.  Like  most  rules  of  conduct,  it  is  in  a  continual  state  of  development  and  change. 
The  principal  sources  of  international  law  are: 

The  Practice  of  Nations.  Customary  international  law  is  the  general  and  con- 
sistent practice  among  nations  with  respect  to  a  particular  issue  which,  over 
time,  is  accepted  generally  as  a  legal  obligation.  It  is  a  principal  source  of  inter- 
national law  and  is  binding  on  all  nations.  Yet,  there  are  problems  with  relying 
exclusively  on  customary  international  law.  For  example,  it  is  viewed  by  many 
as  inherently  unstable,  malleable,  and  often  "fuzzy  around  the  edges".  Of  impor- 
tance, some  developing  countries  reject  the  concept  of  customary  international 
law.  They  view  it  as  a  body  of  law,  frequently  formulated  without  their  partici- 
pation and  consent,  which  promotes  the  interests  of  the  developed  nations — 
often  former  colonial  powers — without  fully  considering  and  reflecting  those  of 
the  developing  world.  Developing  countries  prefer  the  relative  certainty  of  inter- 
national agreements,  arrivea  at  and  observed  on-the  basis  of  equality  among 
nations — "one  country,  one  vote".  In  addition,  some  states  and  commentators 
have  taken  the  position  that  certain  provisions  of  the  1982  U.N.  Law  of  the  Sea 
Convention  that  are  important  to  the  U.S.  (e.g.,  transit  passage,  archipelagic 
sea  lanes  passage)  are  strictly  contractual  under  the  Convention  and  are  not 
part  of  existing  or  developing  customary  international  law. 

International  Agreements.  Conventional  international  law  is  derived  from 
agreements  among  and  between  nations.  An  international  agreement  (often  re- 
ferred to  as  a  treaty  or  convention)  is  a  commitment  entered  into  by  two  or 
more  nations  which  reflects  their  intention  to  be  legally  bound  by  its  terms  in 
their  relations  with  one  another.  International  agreements  bind  only  those  na- 
tions that  are  party  to  them  or  that  may  otherwise  consent  to  be  bound  by 
them.  Where  a  multilateral  convention  of  broad  application  codifies  existing 
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rules  of  customary  law,  or  where  the  parties  to  the  convention  comprise  an  over- 
whelming maiority  of  the  world  community,  it  may  be  regarded  as  evidence  of 
international  law  binding  upx)n  parties  and  non-parties  alike. 

The  Law  of  the  Sea — Its  Origins 

The  law  of  the  sea  has  its  origins  in  the  customary  practice  of  nations  spanning 
several  centuries.  A  basic  tenet  of  customary  international  law  is  that  the  high  seas 
are  free  and  open  for  navigation  and  commerce,  and  that  coastal  states  may  subject 
only  a  narrow  margin  to  their  own  jurisdiction  and  control.  That  marginal  sea, 
known  as  the  territorial  sea,  traditionally  extended  three  nautical  miles  (nm)  from 
the  shoreline. 

Following  World  War  II  and  with  the  process  of  decolonization,  many  newly  inde- 
pendent coastal  nations  sought  to  expand  the  reach  of  this  narrow  sea  as  far  as 
200nm.  Enhanced  security  and  pi-otection  of  offshore  resources  were  frequently  cited 
as  the  basis  for  their  assertion.  This  posed  a  serious  challenge  to  the  freedoms  of 
the  seas  historically  enjoyed  by  the  United  States  and  other  maritime  nations.  The 
situation  was  particularly  acute  with  respect  to  international  straits  with  overlap- 
ping territorial  seas.  While  the  international  community  enjoys  a  right  of  innocent 
passage  through  the  territorial  sea  under  customary  international  law,  that  right 
does  not  extend  to  submerged  transit  or  overflight  of  those  waters.  Because  the  ex- 
pansion of  the  territorial  sea  to  12nm  would  result  in  the  overlapping  of  virtually 
all  significant  international  straits  (such  as  Gibraltar,  Malacca,  and  Hormuz), 
unimpeded  transit  of  those  strategic  choke  points  would  have  been  precluded. 

The  1982  U.S.  Law  of  the  Sea  Convention 

While  the  United  States  did  not  recognize  maritime  claims  broader  than  3nm,  the 
exercise  of  high  seas  freedoms  through  these  international  straits  (greater  than  6nm 
in  breadth)  raised  the  potential  for  misunderstanding  and  unwanted  confrontation. 
In  this  setting,  the  United  States  and  other  concerned  maritime  powers  attempted 
in  1958  to  resolve  this  issue  through  the  First  U.N.  Conference  on  the  Law  of  the 
Sea.  While  this  effort  produced  four  separate  conventions  codifying  existing  and  de- 
veloping customary  practice,  the  issue  of  the  breadth  of  the  territorial  sea  could  not 
be  resolved.  A  second  U.N. -sponsored  conference,  convened  in  1960  to  address  this 
critical  issue,  ended  in  failure. 

The  Third  United  Nations  Conference  on  the  Law  of  the  Sea  convened  in  1973 
and,  following  nine  years  of  fruitful  negotiations,  produced  a  comprehensive  inter- 
national treaty — known  as  the  1982  U!n.  Law  of  the  Sea  Convention — embracing 
virtually  all  important  uses  of  the  oceans.  In  brief,  the  Convention: 

•  Guarantees  freedom  of  navigation  and  overflight  on  and  over  the  high  seas  for 
military  and  civilian  ships  and  aircraft  alike; 

•  Defines  the  standards  for  establishment  of  baselines  from  which  the  various 
zones/areas  (the  territorial  sea,  the  contiguous  zone,  etc.)  are  measured; 

•  Defines  each  zone/area,  and  specifies  the  rights  and  duties  of  both  the  coastal 
state  and  maritime  user  in  each; 

•  Affirms  the  right  of  "innocent  passage"  through  territorial  seas  for  military  and 
commercial  ships  (but  not  for  aircraft  and  submerged  submarines); 

•  Articulates  the  rights  of  "transit  passage"  in  international  straits,  and 
"archipelagic  sea  lanes  passage"  through  archipelagic  waters  for  all  aircraft  and 
ships,  including  submerged  submarines; 

•  Recognizes  the  right  of  coastal  states  to  claim  a  territorial  sea  to  12nm,  a  con- 
tiguous zone  to  24nm,  and  a  200nm  exclusive  economic  zone  (EEZ)  for  resource-re- 
lated development  and  protection. 

•  Strikes  a  careful  "balance  of  interests"  between  coastal  state  rights  and  duties 
and  those  of  the  international  community  in  offshore  zones  under  national  jurisdic- 
tion. For  example,  in  territorial  seas  of  up  to  12nm,  coastal  states  must  honor  the 
right  of  foreign  nations  to  innocent  passage  by  their  ships,  and  they  must  respect 
foreign  states  exercise  of  the  high  seas  freedoms  of  navigation  and  overflight  in  the 
EEZ. 

•  Creates  a  detailed  and  complex  international  regime  to  govern  exploration  and 
recovery  of  minerals  of  the  deep  seabed  beyond  national  jurisdiction; 

•  And,  with  important  exceptions  for  militai"y  and  other  specific  activities,  estab- 
lishes compulsory,  binding  ana  expeditious  third-party  settlement  of  ocean  disputes. 

The  negotiating  history  and  key  provisions  of  the  Law  of  the  Sea  Convention  are 
summarized  at  Appxjndix  B. 

U.S.  Ocean  Policy — the  President's  1983  Statement 

In  1983,  after  a  comprehensive  interagency  policy  review  conducted  over  the 
course  of  the  previous  year,  the  United  States  concluded  that  the  navigational  provi- 
sions of  the  1982  Convention  adequately  protected  U.S.  national  security  interests. 
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However,  one  part  of  the  17-part  Convention  also  contained  provisions  establishing 
a  regime  for  deep  ocean  mining,  parts  of  which  the  1982  policy  review  concluded 
were  incompatible  with  overall  U.S.  interests.  Citing  this  as  reason,  the  President 
decided  not  to  authorize  U.S.  signature  of  the  Convention. 
The  full  text  of  the  President's  1983  policy  statement  is  at  Appendix  C.  In  brief: 

•  The  principal  U.S.  objective  is  to  provide  a  legal  order  that  will  "facilitate 
peaceful,  international  uses  of  the  oceans  and  provide  for  equitable  and  effective 
management  and  conservation  of  marine  resources."  The  U.S.  recognizes  that  all  na- 
tions have  an  interest  in  those  issues,  and  undertakes  to  respect  other  states'  rights 
and  interests,  so  long  as  the  rights  and  interests  of  the  U.S.  and  others  are  re- 
spected by  those  states. 

•  Notwithstanding  the  unacceptable  provisions  of  the  Law  of  the  Sea  Convention 
relating  to  the  deep  seabed,  the  U.S.  will  observe  and  support  other  provisions,  in- 
cluding those  dealing  with  navigation  and  overflight  rights.  The  U.S.  recognizes  the 
rights  of  other  states  in  the  waters  off  their  coasts,  as  reflected  in  the  Convention, 
so  long  as  the  rights  and  freedoms  of  the  U.S.  and  other  under  international  law 
are  respected  by  these  coastal  states. 

•  The  U.S.  will  assert  and  exercise  its  navigation  and  overflight  rights  and  free- 
doms on  a  worldwide  basis  in  a  manner  consistent  with  the  balance  of  interests  re- 
flected in  the  Convention. 

•  A  200nm  Exclusive  Economic  Zone  (EEZ)  was  established  for  the  U.S. 

•  The  U.S.  territorial  sea  limit  was  maintained  at  three  nm,  while  the  claims  of 
other  states  out  to  12nm  were  respected.  (U.S.  territorial  sea  was  subsequently  ex- 
tended to  12nm  by  Presidential  Executive  Order  in  1988.) 

•  The  Statement  declared  that  the  U.S.  "will  continue  to  work  with  other  coun- 
tries to  develop  a  regime,  free  of  unnecessary  political  and  economic  restraints,  for 
mining  deep  seabed  minerals  beyond  national  jurisdiction"  in  the  event  deep  seabed 
mining  is  ever  undertaken. 

III.  U.S.  OCEAN  POLICY  IMPLEMENTATION 

A  basic  tenet  of  U.S.  ocean  policy  has  been,  and  continues  to  be,  preservation  of 
the  historic  principle  of  freedom  of  the  seas.  This  policy  comprehends  that  the  navi- 
gational articles  of  the  1982  Convention  constitute  a  fair  balance  of  the  interests  of 
all  nations  in  their  use  of  the  oceans  and  are  fully  consistent  with  the  traditional 
freedoms  of  navigation  and  overflight.  As  important  as  this  policy  affirmation  is,  the 
central  issue  is  how  this  policy  can  be  effectively  implemented,  i.e.,  what  does  the 
United  States  do  domestically  and  internationally  to  both  assert  and  preserve  these 
vital  maritime  rights? 

Over  the  past  decade  U.S.  ocean  policy  has  been  pursued  on  three  tiers — 

1)  A  vigorous  freedom  of  navigation  program; 

2)  Promulgation  of  guidance  to  military  forces;  and, 

3)  Active  development  and  support  of  conventional  international  law  (treaties 
and  conventions)  addressing  ocean  issues. 

The  following  sections  address  each  of  these  in  detail. 

A.  Freedom  of  Navigation  Program 
Background 

*  :li         *         *         ifL         *         * 

The  purpose  of  the  FON  program  is  to  preserve  and  protect  the  global  mobility 
of  U.S.  forces,  and  the  navigation  and  overflight  rights  of  all  ocean  users.  Peaceful 
rather  than  provocative  in  intent,  it  impartially  rejects  excessive  maritime  claims 
of  allied,  friendly,  neutral  and  unfriendly  states  alike. 

The  program  specifically  targets:  unrecognized  historic  waters;  restrictions  on  air- 
space use  over  the  high  seas;  improperly  drawn  baselines  for  measuring  the  breadth 
of  the  territorial  sea;  territorial  sea  claims  greater  than  12nm;  impermissible  re- 
strictions on  innocent  passage,  transit  passage  through  international  straits,  and 
archipelagic  sea  lanes  passage;  and,  impermissible  restrictions  on  navigation  and 
overflight  in  the  24nm  contiguous  zone  and  200nm  exclusive  economic  zone.  The  lat- 
ter includes  the  establishment  in  peacetime  of  so-called  "security  zones"  or  "defense 
zones"  beyond  the  territorial  sea  which  purport  to  restrict  high  seas  freedoms  of 
navigation  and  overflight. 

Diplomatic  Initiatives 

*  *         it         *         *         m         * 

On  another  level.  State  also  files  diplomatic  protests  addressing  specific  maritime 
claims  that  are  inconsistent  with  international  law.  Since  1948,  approximately  140 
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such  protests  have  been  filed — 110  since  the  FON  program  began — involving  88  na- 
tions. 

Operational  Assertions 

*     *     *     m     *     *     * 

Effectiveness  of  the  Program 

The  effectiveness  of  the  FON  program  as  a  means  to  gain  full  coastal  state  com- 
pliance with  the  navigation  and  overflight  provisions  of  the  Convention  has  been 
positive.  It  has  clearly  and  convincingly  demonstrated  to  the  international  commu- 
nity that  the  U.S.  will  not  acquiesce  in  excessive  maritime  claims.  It  has  played  a 
positive  role  in  curbing  non-conforming  territorial  sea,  contiguous  zone  and  exclu- 
sive economic  zone  (EEZ)  claims  and,  arguably,  has  helped  persuade  states  to  bring 
some  of  their  domestic  laws  into  conformity  with  the  Convention. 

The  number  of  coastal  states  that  claim  territorial  seas  greater  than  12nm  in 
breadth  is  now  less  than  20,  and  the  24nm  contiguous  zone  and  200nm  EEZ  are 
virtually  the  international  norm.  On  the  other  hand,  a  number  of  coastal  states, 
among  them  friends  and  allies  as  well  as  potential  adversaries,  continue  to  seek  to 
convert  vast  areas  of  the  hi^  seas  to  national  jurisdiction.  Typically,  this  is  done 
by  drawing  baselines  in  an  inconsistent  and  unacceptable  application  of  Convention 
rules.  Others  attempt  to  unlawfully  restrict  navigation  and  overflight  rights  in  the 
EEZ  and  contiguous  zones,  and  in  international  straits  and  archipelagic  sea  lanes. 

Perhaps  the  most  dramatic  demonstration  of  the  program's  positive  impact  is  the 
aftermath  of  the  1988  Black  Sea  "bumping"  incident  involving  naval  units  of  the 
U.S.  and  the  former  Soviet  Union.  Subsequent  bilateral  discussions  led  to  the  U.S.- 
U.S.S.R.  Uniform  Interpretation  of  the  Rules  of  International  Law  Governing  Inno- 
cent Passage,  signed  by  the  two  nations  and  issued  at  Jackson  Hole,  Wyoming,  in 
September  1989.  This  agreement  signalled  to  the  international  community  that  the 
two  global  powers  view  the  navigation  and  overflight  articles  of  the  Convention  as 
reflective  of  customary  international  law.  The  "bumping"  incident  also  prompted  on- 
going bilateral  discussions  on  excessive  Soviet  baseline  and  historic  water  claims. 

FON  Operations — Future  Prospects 

B.  Promulgation  of  Policy  Guidance  for  Maritime  Forces 

The  principal  test  of  a  nation's  commitment  to  the  rule  of  law  in  this  arena  is 
the  degree  to  which  international  and  domestic  rules  are  embodied  in  the  guidance 
promulgated  to  its  military  forces  for  compliance.  As  a  practical  matter,  the  process 
of  signature  and  ratification  of  international  conventions  has  little  significance  un- 
less the  rules  which  those  agreements  propound  are  implemented  in  the  field,  in  the 
cockpit  and  on  the  deckplates. 

As  noted,  the  1983  President's  Oceans  Policy  Statement  announced  that  the  Unit- 
ed States  would  not  sign  the  Law  of  the  Sea  Convention  because  of  fundamental 
flaws  in  its  deep  seabed  mining  provisions.  However,  the  Statement  emphasized 
that  other  provisions  of  the  Convention,  including  those  pertaining  to  navigation 
and  overfli^t,  constitute  a  fair  balance  of  the  interests  of  all  nations.  Most  impor- 
tantly, the  Statement  directed  that  U.S.  maritime  forces  would  operate  worldwide 
in  a  manner  fully  consistent  with  that  balance. 

International  stability  and  the  full  and  fair  development  of  the  rule  of  law  in  the 
ocean  arena  require  that  all  maritime  and  coastal  nations  promulgate  guidance  gen- 
erally reflecting  these  principles.  The  United  States,  as  the  world's  leading  maritime 
power,  seeks  widespread,  universal  support  for  its  pjolicy  toward  the  oceans  from  the 
international  community.  Unilateral  action  is  not  enough.  In  this  connection,  the 
U.S.  has  not  only  issued  guidance  to  its  own  forces,  but  it  has  also  actively  worked 
for  adoption  of  this  policy  by  other  nations  with  like  interests  in  the  oceans. 

The  U.S.  Naval  Warfare  Publication  (NWP)  9A/Fleet  Marine 

Force  Manual  (FMFM)  1-10,  entitled  The  Commander's  Handbook  on  the  Law  of 
Naval  Operations  was  developied  to  provide  definitive  guidance  to  the  operating 
forces  and,  in  a  broader  sense,  to  serve  as  a  model  for  use  by  other  nations.  Pub- 
lished in  1987  and  revised  in  1989,  NWP  9  provides  definitive  guidance  to  U.S.  mar- 
itime forces  consistent  with  the  spirit  and  intent  of  Presidential  direction.  It  states 
that  the  1982  Convention  codifies  existing  and  emerging  customary  international 
law  pertaining  to  navigation  and  overflight  and,  as  such,  is  binding  upon  all  U.S. 
forces  op>erating  in  the  maritime  environment. 

NWP  9  does  far  more  than  ensure  compliance  by  U.S.  military  forces  with  U.S. 
ocean  policy  and  the  navigational  articles  of  the  1982  Convention.  It  also  provides 
other  nations  an  authoritative  demonstration  of  how  the  United  States  interprets 
and  applies  those  rules  in  its  daily  maritime  activity  worldwide.  In  this  way,  the 
United  States  has  taken  the  lead  in  breathing  real  life  into  the  navigational  articles 
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of  the  Convention.  NWP  9  has  been  distributed  informally  to  virtually  every  nation 
with  a  navy  or  coast  guard.  It  also  has  been  the  subject  of  international  conferences 
and  symposia.  The  success  of  this  effort  is  reflected  in  the  fact  that  NWP  9  is  being 
widely  cited  and  emulated  by  other  maritime  nations  in  the  preparation  of  their  own 
military  guidance.  It  has  emerged  as  a  key  reference  on  contemporary  ocean  law 
and  regulation. 

Most  importantly,  NWP  9  is  serving  to  influence,  in  a  positive  and  constructive 
way,  the  behavior  of  other  nations  in  their  uses  of  the  world's  oceans — ensuring 
their  approach  to  ocean  policy  is  consistent  with  the  balance  of  interests  reflected 
in  the  Convention. 

C.  Development  of  Conventional  International  Law 

On  a  broader  plane,  in  a  process  termed  "international  codification",  customary 
international  law  (customary  practice),  in  a  number  of  important  areas,  has  been 
converted  over  time  to  conventional  international  law — broadly  based  international 
treaties,  agreements,  and  convention.  This  seeks  to  substitute  a  degree  of  stability 
for  the  uncertainty  and  risk  of  claim,  counterclaim  and  acquiescence  which  often 
characterizes  customary  international  law.  Since  World  War  II,  the  U.S.  has  taken 
an  active  leadership  role  in  this  process.  Its  participation  in  the  three  U.N.  Con- 
ferences on  the  Law  of  the  Sea  are  examples — particularly  the  Third  U.N.  Con- 
ference, the  nearly  ten-year  effort  which  produced  the  1982  Convention. 

On  a  multilateral  level,  other  examples  range  from  matters  relating  to  the  safety 
of  surface  and  air  navigation  (e.g..  International  Regulations  for  Preventing  Colli- 
sions at  Sea;  Convention  on  International  Civil  Aviation),  through  protection  of  the 
marine  environment  (e.g..  Convention  on  the  Prevention  of  Marine  Pollution  by 
Dumping  of  V/astes  and  Other  Matter;  Convention  on  Oil  Pollution  Preparedness, 
Responsibility  and  Cooperation),  to  interdiction  of  seaborne  drug  trafiicking  (e.g., 
U.N.  Convention  Against  Illicit  Traffic  in  Narcotic  Drugs  and  Psychotropic  SuD- 
stances). 

Bilateral  agreements  embrace  virtually  every  aspect  of  U.S.  ocean  use  and  in- 
clude, by  way  of  example,  the  U.S.-U.S.S.R.  Dangerous  Military  Activities  Agree- 
ment; the  U.S. -Japan  Agreement  Concerning  Fisheries  Off  the  Coast  of  the  U.S.; 
and  the  U.S. -U.K.  Agreement  to  Facilitate  tne  Interdiction  by  the  U.S.  of  Vessels 
of  the  U.K.  Suspected  of  Trafficking  in  Drugs. 

Whether  through  broadly  based  multilateral  conventions  or  more  narrowly  fo- 
cused bilateral  agreements,  proactive  U.S.  involvement  in  the  development  of  con- 
ventional international  law  has  played  a  major  role  in  the  implementation  of  U.S. 
ocean  policy.  Specifically,  it  has  had  a  positive  influence  on  international  recognition 
of  the  need  to  preserve  fundamental  high  seas  freedoms,  particularly  navigation  and 
overflight.  The  active  involvement  of  DOD  in  the  formulation  of  negotiating  posi- 
tions, and  indeed  in  the  negotiations  themselves,  has  ensured  that  vital  national  se- 
curity interests  have  been  addressed  and  safeguarded  as  appropriate. 

No  matter  how  carefully  undertaken,  however,  this  incremental  process  cannot 
stem  the  erosion  over  time  of  rights  and  freedoms  that  underpin  U.S.  security  inter- 
ests in  the  oceans.  The  1982  Law  of  the  Sea  Convention,  given  its  all-encompassing 
scope,  has  the  potential  to  arrest  or  substantially  slow  that  erosion.  In  all  prob- 
ability, the  United  States  would  be  more  influential  in  this  regard  as  an  insider 
(party  to  the  Convention)  than  as  an  outsider. 

U.S.  strategic  interests  in  the  world's  oceans  would  clearly  be  best  served  if  the 
Convention  were  reformed  to  meet  our  deep  seabed  requirements  while  preserving 
its  already  satisfactory  provisions  on  navigation  and  overflight.  Becoming  a  party 
to  the  Convention  under  such  conditions  would  be  fully  consistent  with  the  broad 
range  of  U.S.  interests  in  the  oceans.  Moreover,  if  the  U.S.  plaved  a  positive  role 
in  the  reform  process,  formulating  and  codifying  international  maritime  law,  it 
would  underscore  and  enhance  the  traditional  global  leadership  position  this  nation 
has  taken  in  ocean  policy  matters.  As  importantly,  it  would  strengthen  the  hand  of 
the  U.S.  in  dealing  with  the  broad  range  of  ocean  issues — from  the  coastal  state  en- 
croachment on  vital  high  seas  freedoms  of  navigation  and  overflight  to  those  involv- 
ing the  environment,  resources,  counterdrug  operations,  and  arms  control. 

IV.  THE  1982  U.N.  LAW  OF  THE  SEA  CONVENTION:  REMAINING  OUTSIDE  OR  JOINING  IN— 

IMPLICATIONS  FOR  THE  U.S. 
Background 

The  1983  Presidential  Statement  announced  that  the  U.S.  would  not  sign  the 
1982  Law  of  the  Sea  Convention,  because  some  of  the  Convention's  provisions  on 
mining  in  the  deep  seabed  beyond  national  jurisdiction  were  "inimical"  to  U.S.  inter- 
ests, but  that  the  U.S.  would  observe  and  support  the  remaining  provisions,  particu- 
larly those  dealing  with  navigation  and  overflight  rights.  This  decision  was  based 
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on  the  position  that  the  rights  and  responsibilities  set  forth  in  the  navigational  arti- 
cles of  the  Convention  eniDody  principles  which  reflect  existing  and  emerging  cus- 
tomary international  law,  and  therefore  would  be  binding  on  all  countries  whether 
or  not  the  U.S.  ratified  the  Convention,  and  whether  or  not  the  Convention  actually 
entered  into  force. 

4>        4<        41        *        4<        «        * 

Discussion:  Deep  Seabed  Mining 

The  United  States  has  articulated  its  difTiculties  with  the  Convention's  deep  sea- 
bed mining  regime.  In  the  U.S.  view,  there  is  a  need  to: 

(1)  eliminate  objectionable  economic  provisions,  such  as  mandatory  technology 
transfer,  production  limitations,  elements  of  central  economic  planning  and  dis- 
crimination among  operators; 

(2)  make  the  regime  more  sympathetic  to  private  enterprise  (e.g.,  simplified 
and  less  onerous  financial  arrangements,  guaranteed  access  for  operators  that 
meet  objective  criteria,  and  adequate  guarantees  against  abuse  of  discretion); 

(3)  guarantee  that  the  U.S.  and  other  countries  with  major  economic  interests 
at  staKe  have  a  voice  commensurate  with  those  interests;  and 

(4)  limit  the  costs  to  state  parties  so  that  they  correspond  to  an  objective  as- 
sessment of  the  services  the  seabed  mining  regime  could  be  expected  to  provide. 

This  position,  at  the  time  it  was  developed  and  announced,  refiected  a  divergence 
in  views  between  the  industrialized  nations  on  the  one  hand  and  many  developing 
countries  on  the  other.  The  U.S.  and  others  sought  a  market-oriented  approacn  to 
mining  deep  seabed  resources,  while  developing  countries  asserted  that  centralized 
planning  and  "new  international  economic  order"  concepts  should  predominate. 

These  considerations,  for  the  most  part,  have  been  overtaken  by  the  course  of 
events  in  the  international  economy  since  the  Convention  was  concluded  a  decade 
ago.  A  deep  seabed  "El  Dorado"  has  not  materialized  and  is  unlikely  for  the  foresee- 
able future.  This  is  due,  in  part,  to  the  relative  abundance  of  alternative  sources 
of  supply  and  the  increased  use  of  lower  cost  substitutes.  Fiber  optics  for  copper 
cable  in  some  applications  is  only  one  example.  The  land-based  metals  market  is 
depressed  with  little  prospect  for  recovery  into  the  next  century.  The  imperative  to 
recover  strategic  minerals  from  the  deep  seabed  has  diminished  accordingly. 

Other  very  real  impediments  to  deep  seabed  mining  are  the  significant  start-up 
capital  costs  (in  1982,  estimated  to  be  $2.7  billion  for  a  viable  venture)  and  costs 
associated  with  largely  unknown  impacts  on  the  ocean  environment  at  the  mine  site 
in  terms  of  sediment  and  debris  generated  in  the  water  column  from  the  ocean  floor 
to  the  surface. 

Other  recent  developments — e.g.,  a  widespread  movements  towards  market  eco- 
nomics— has  revived  interest  in  Convention  reform.  Increasingly,  developing  coun- 
tries recognize  that  the  deep  seabed  provisions  require  reform  and  that  the  Conven- 
tion's entry  into  force  with  many  of  the  maritime  powers  on  the  outside  would  be 
non-productive  if  not  counter-productive  to  their  economic  interests. 

The  U.N.  Secretary  General's  Initiative 

Over  the  past  two  years,  Secretary  General  Boutros  Boutros-Ghali  and  his  prede- 
cessor, Mr.  Javier  Perez  de  Cuellar,  have  sought  to  explore  the  possibility  of  correct- 
ing the  difficulties  which  the  U.S.  and  other  developea  countries  have  with  the  deep 
seabed  mining  regime.  They  believe  that  the  Convention's  entry  into  force  will  occur 
in  the  near  term  and  consider  that  eflbrts  to  amend  the  seabed  provisions  should 
precede  that  event.  In  a  series  of  informal  meetings  in  New  York,  attended  by  key 
representatives  from  both  developing  and  developed  countries  (including  the  U.S. 
Ambassador  to  the  U.N.  and  other  representatives  from  the  U.S.  Department  of 
State),  the  Secretary  General  has  presented  tentative  options  for  moving  ahead  with 
seabed  mining  reform. 

Throughout,  the  U.S.  has  maintained  a  listening  watch — informal,  low  key,  to 
monitor  developments — while  avoiding  a  commitment  to  any  specific  course  of  ac- 
tion. This  has  enabled  the  U.S.  to  keep  posted  on  developments  and  to  make  in- 
formed assessments  concerning  the  prospects  for  reform.  Continued  participation  in 
this  process  also  will  enable  the  U.S.  to  assume  a  leadership  role  in  the  effort  to 
achieve  a  widely  accepted  Convention. 

Option:  Continue  Current  Policy 

Some  believe  that  the  best  approach  is  to  continue  adhering  to  current  U.S.  ocean 
policy,  with  its  strong  reliance  on  the  protection  of  U.S.  national  security  interests 
based  on  the  argument  of  customary  international  law.  They  feel  that,  as  a  mari- 
time power,  with  the  overseas  interests  and  responsibilities  that  such  status  entails, 
the  U.S.  has  the  will  and  capability  to  press  its  rights  unequivocally  and  unilater- 
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ally  when  obstacles  to  traditional  ocean  freedoms  are  encountered.  Thus,  creeping 
claims  to  sovereignty  and  jurisdiction  have  been  contested  by  the  U.S.,  by  protesting 
and  asserting  its  rights  through  the  FON  Program,  on  a  case-by-case  basis  with  a 
minimum  of  confrontation  and  conflict. 

Option:  Convention  Reform 

While  U.S.  objectives  have  been  adequately  served  to  date  by  current  policy,  the 
prospect  for  the  future  is  less  certain.  A  principal  U.S.  objective  in  the  nine  years 
of  negotiations  leading  to  the  1982  U.N.  Convention  on  the  Law  of  the  Sea  was  to 
establish  a  stable,  widely-adhered  to,  and  comprehensive  legal  regime  for  the 
oceans;  this  objective  remains  unfulfilled.  Also,  there  is  the  risk  of  losing  the  struc- 
tural outline  which  the  Convention  provides  in  dealing  with  emerging  oceanic  issues 
of  importance  (e.g.,  environmental  protection  and  resource  conservation)  if  a  law  of 
the  sea  treaty  enters  into  force  without  the  key  maritime  nations  as  parties.  Fur- 
thermore, while  the  U.S.  has  formally  contested  excessive  coastal  state  claims  since 
1979  through  the  FON  Program,  the  political  costs  and  military  risks  (and  costs) 
of  such  actions  may  increase  in  the  changing  world  order. 

Problems  and  Uncertainty 

:^       *       *       *       ^i       t       * 

There  is  a  considerable  body  of  opinion — legal,  academic,  military  and  diplo- 
matic— that  the  long  term  global  stability  which  U.S.  security  interests  require  can 
best  be  assured  by  a  broadly  accepted  Law  of  the  Sea  Convention,  to  include  the 
major  maritime  powers. 

While  immediate  objectives  have  been  adequately  served  by  the  current  to  ocean 
policy,  the  prospect  for  the  future  is  less  certain.  It  can  be  argued  that  the  long- 
standing leadership  role  of  the  U.S.  in  international  ocean  affairs  is  eroded  if  the 
U.S.  is  perceived  as  failing  to  undertake  a  serious  effort  to  overcome  the  obstacles 
to  its  acceptance  of  the  Convention  as  a  whole.  Viewed  as  one  of  the  most  ambitious 
and  comprehensive  legal  documents  negotiated  by  the  world  conununity  to  date,  the 
Convention — with  a  deep  seabed  mining  regime  modified  to  permit  widespread  ac- 
ceptance and  support — could  indeed  play  a  significant  role  in  achieving  security  and 
economic  growth  in  the  years  ahead. 

Conclusions 

«     *     *     «     *     *     * 

The  problems  and  prospects  of  deep  seabed  reform,  and  their  connection  to 
promptly  bringing  the  1982  Convention  into  force  with  widespread  international 
support,  are  of  such  central  importance  to  U.S.  ocean  policy  tnat  they  should  be 
fully  reviewed  in  the  near  term  at  the  NSC  interagency  working  group  level. 

Footnote 

***♦♦*♦ 

V.  CONCLUSIONS  AND  RECOMMENDATIONS 
Conclusions 

1.  *     *     * 

2.  A  stable  law  of  the  sea  regime  embodying  traditional  freedoms  of  navigation 
and  overflight  is  vital  to  U.S.  security  interests.  The  right  of  the  U.S.  to  navigate 
and  overfly  the  world's  oceans  in  furtherance  of  its  national  security  must  remain 
securely  rooted  in  accepted  principles  of  international  law. 

3.  The  non-deep  seabed  mining  provisions  of  the  1982  Lav/  of  the  Sea  Convention 
continue  to  constitute  a  fair  balance  of  the  interests  of  all  nations  in  their  use  of 
the  oceans  and  are  fully  consistent  with  traditional  freedoms  of  navigation  and  over- 
flight. 

4.  U.S.  security  interests  in  the  oceans  have  been  adequately  protected  to  date  by 
current  U.S.  ocean  policy  and  implementing  strategy.  U.S.  reliance  on  arguments 
that  customary  international  law,  as  articulated  in  the  non-deep  seabed  mining  pro- 
visions of  the  1982  Law  of  the  Sea  Convention,  and  as  supplemented  by  diplomatic 
protests  and  assertion  of  rights  under  the  Freedom  of  Navigation  Program,  have 
served  so  far  to  preserve  fundamental  freedoms  of  navigation  and  overflight  with 
acceptable  risk,  cost  and  effort. 

5.  *     *     * 

6.  The  long-term  stability  of  the  oceans,  which  U.S.  security  interests  require,  can 
best  be  met  by  a  comprehensive  and  widely  accepted  Law  of  the  Sea  Convention. 
Codification  of  existing  and  emerging  rules  of  customary  international  law  into  a 
single,  comprehensive  convention  of  universal  application  is  clearly  preferable  to  pri- 
mary reliance  on  the  uncertainties  associated  with  unilateral  assertion  of  rights. 
This  should  press  coastal  state  practice  into  conformity  with  agreed  international 
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norms.  While  not  eliminated,  the  need  to  assert  U.S.  navigation  and  overflight 
rights  in  the  face  of  excessive  claims  should  be  reduced. 

7.  Promulgation  of  policy  guidance  to  U.S.  forces  operating  in  the  maritime  envi- 
ronment, ensuring  their  compliance  with  the  navigation  and  overflight  provision  of 
the  1982  Law  of  the  Sea  convention,  has  effectively  implemented  the  non-seabed 
mining  provisions  of  the  Convention  for  the  United  States.  Dissemination  of  that 
guidance  to  other  nations  has  gone  far  to  foster  U.S.  views  concerning  the  proper 
interpretation  of  the  Convention.  This  is  reflected  in  the  fact  that  U.S.  guidance  in 
this  area  is  being  widely  adopted  by  other  maritime  nations. 

8.  Some  of  the  deep  seabed  mining  provisions  of  the  Convention,  as  presently  con- 
stituted, remain  incompatible  with  tne  interests  of  the  United  States  and  other 
western  industrialized  powers.  Moreover,  there  appears  to  be  a  growing  recognition 
within  the  international  community,  among  developing  and  developed  nations  alike, 
that  the  deep  seabed  mining  provisions  of  the  Convention  require  reform. 

9.  On  balance,  weighing  costs  and  benefits,  the  United  States  has  much  to  gain 
in  assuming  a  leadership  role  in  the  ongoing  United  Nations  effort  to  reform  the 
deep  seabed  mining  regime,  removing  the  principle  obstacle  to  broad  international 
acceptance  of  the  1982  Law  of  the  Sea  Convention.  For  a  positive  outcome,  U.S. 
leadership  will  be  required  in  defining  and  promoting  a  regime  that  protects  overall 
U.S.  interests  and  is  acceptable  to  all  LOSC  parties. 

Recommendations 

1.  The  U.S.  should  continue  to  assert  its  traditional  leadership  role  in  inter- 
national ocean  afTairs  by  taking  a  more  active  role  in  the  ongoing  efiorts  of  the  U.N. 
Secretary  General  to  explore  ways  to  reform  the  deep  seabed  mining  provisions  of 
the  1982  Law  of  the  Sea  convention. 

2.  *     *     * 

3.  In  this  connection.  Convention  deep  seabed  mining  reform  is  of  such  importance 
that  the  issue  should  be  reviewed  in  the  near  term  at  the  NSC  interagency  working 
group  level. 

4.  The  U.S.  should  continue  to  protest  excessive  maritime  claims,  and  exercise 
routinely  and  on  a  global  scale,  U.S.  navigational,  overflight,  and  other  defense-re- 
lated rights  and  duties  in  accordance  with  the  Convention.  This  program  should  be 
expanded  to  involve  other  maritime  powers  with  like  interests  in  the  oceans  in  coop- 
erative and  individual  effort. 

5.  DOD  should  continue  to  update  and  disseminate  its  ocean  policy  guidance  not 
only  to  U.S.  maritime  forces  but  also  to  nations  with  like  interests  in  the  oceans. 
To  this  end,  DOD,  in  coordination  with  State,  should  continue  to  sponsor  bilateral 
and  multilateral  LOS  discussions,  as  well  as  symposia  and  conferences  of  law  of  the 
sea  experts  to  foster  international  understanding  of,  and  support  for,  ocean  law  and 
policy. 

APPENDIX  A.— EXCESSIVE  (ILLEGAL)  MARITIME  CLAIMS— SELECTED  EXAMPLES 
Country  Claim 

Algeria  Prior  permission  for  military  related  vessels  to  enter 

12nm  territorial  sea. 

Antigua  and  Barbuda  Prior  permission  for  warships  to  enter  12nm  territorial 

sea. 

Bangladesh  Prior  permission  for  warships  to  enter  12nm  territorial 

sea. 

Barbados  Prior  permission  for  warships  to  enter  12nm  territorial 

sea. 

China  (PRC) Prior  permission  for  warships  to  enter  12nm  territorial 

sea. 

Djibouti  Excessive  straight  baselines;  Prior  notification  for  nu- 
clear-powered warships  and  ships  carrying  nuclear 
materials  to  enter  12nm  territorial  sea. 

Egypt  24nm  security  zone;  prior  notification  for  warships  to 

enter  12nm  territorial  sea;  Prior  authorization  for 
nuclear-powered  warships  and  ships  carrying  nu- 
clear materials  to  enter  territorial  sea. 

Ethiopia Claim  to  area  enclosing  Dahlak  Islands  as  territorial 

sea. 
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Country  Claim 

Guyana  Prior  notification  for  warships  to  enter  12nm  terri- 
torial sea. 

India  Historic  Bay  and  Historic  Water  claims;  Prior  notifica- 
tion for  warships  to  enter  12nm  territorial  sea. 

Iran  Prior  permission  for  warships  to  enter  12nm  territorial 

sea. 

Kenya  Historic  bay  claim. 

Korea,  North  Prior  permission  to  enter  50nm  security  zone. 

Malta  Excessive  straight  baselines;  Prior  notification  for  war- 
ships to  enter  12nm  territorial  sea. 

Mexico  Excessive  straight  baselines. 

Nigeria  30nm  territorial  sea. 

Oman  Excessive  straight  baselines. 

Pakistan  Prior  permission  for  warships  to  enter  12nm  territorial 

sea. 

Peru  200nm  territorial  sea 

Philippines  Territorial  sea  up  to  285nm;  Prior  permission  for  war- 
ships to  enter  territorial  sea. 

Portugal   Excessive  straight  baselines. 

Senegal  Excessive  straight  baselines. 

Sierra  Leone  200nm  territorial  sea. 

Somalia  200nm  territorial  sea;  Prior  permission  for  warships  to 

enter  territorial  sea. 

Sudan  Prior  permission  for  warships  to  enter  12nm  territorial 

sea;  18nm  security  zone. 

Syria  35nm  territorial  sea;  6nm  security  zone  beyond  terri- 
torial sea;  Prior  permission  for  warships  to  enter  ter- 
ritorial sea. 

APPENDIX  B. — 1982  U.N.  LAW  OF  THE  SEA  CONVENTION 

This  Appendix  summarizes  the  negotiating  history  and  principal  provisions  of  the 
1982  U.N.  Law  of  the  Sea  Convention.  The  Convention  is  long  and  complex.  The 
full  text  should  be  consulted  for  specific  details. 

L  As  its  title  implies,  the  Third  U.N.  Conference  on  the  Law  of  the  Sea  was  not 
the  first  such  efTort  in  this  area.  Attempts  to  codify  the  law  of  the  sea  began  under 
the  League  of  Nations.  In  1958,  the  First  U.N.  Conference  on  the  Law  of  the  Sea 
(UNCLOS  I)  adopted  four  conventions.  Although  agreed  to  by  the  U.S.  and  many 
other  key  maritime  states,  it  did  not  fully  achieve  the  objectives  of  a  modem,  uni- 
versally respected  body  of  international  law  on  ocean  use.  The  conventions  did  not 
resolve  a  number  of  longstanding  as  well  as  emerging  ocean  issues,  among  them  the 
maximum  breadth  of  the  territorial  sea.  A  second  U.N.  conference  (UNCLOS  II)  was 
called  in  1960  to  address  this  specific  issue  but  it  failed  to  reach  agreement.  Rec- 
ognizing the  growing  need  to  regulate  and  govern  the  conflicting  claims  of  states  to 
use  and  control  of  the  seas,  the  Third  U.N.  Conference  on  the  Law  of  the  Sea 
(UNCLOS  III)  was  charged  by  the  U.N.  General  Assembly,  in  1973,  with  creating 
a  comprehensive,  forward  looking,  stable,  and  widely  acceptable  international  legal 
regime  for  the  oceans.  The  1982  Law  of  the  Sea  Convention  was  its  product. 

11.  After  nearly  a  decade  of  negotiations  under  both  Democratic  and  Republican 
administrations  in  which  the  U.S.  played  a  major  role,  the  Third  United  Nations 
Convention  on  the  Law  of  the  Sea  was  opened  for  signature  on  10  December  1982. 
Although  President  Reagan  found  that  most  provisions  "are  consistent  with  U.S.  in- 
terests (and  would  be  oDserved  and  supported  by  the  U.S.),  and  "serve  well  the  in- 
terests of  all  nations",  he  declined  to  authorize  signature  of  the  Convention  because 
of  some  of  its  deep  seabed  mining  provisions.  Although  several  key  industrialized 
nations,  among  them  the  United  Kingdom  and  the  Federal  Republic  of  Germany, 
joined  in  this  decision,  to  date,  157  countries  (and  non-governmental  entities)  have 
signed  the  Convention.  Entry  into  force  will  occur  one  year  after  the  deposit  of  the 
60th  instrument  of  ratification/accession;  55  have  been  deposited  as  of  March  1993. 
(Of  note,  most  Western  industrialized  nations,  Japan  and  Russia — all  with  an  inter- 
est in  deep  seabed  mining — have  not  yet  ratified.)  At  the  recent  rate  of  ratifications, 
the  Convention  could  come  into  force  as  early  as  the  mid-1990s. 
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ni.  The  Convention  is  a  complex  document  comprising  17  Parts,  320  Articles,  and 
nine  Annexes.  Parts  I  through  X  relate  to  traditional  uses  of  the  sea  and  provide 
key  definitions:  baselines,  internal  waters,  territorial  seas,  contiguous  zones,  inter- 
national straits,  archipelagic  waters,  exclusive  economic  zones,  the  continental  shelf, 
the  high  seas,  the  regime  of  islands,  enclosed/semi-enclosed  seas  and  land-locked 
states.  Navigational  and  overflight  regimes  associated  with  these  zones/areas  are 
also  addressed.  Part  XI  deals  with  deep  seabed  mining.  It  establishes  the  Inter- 
national Seabed  Authority  with  several  subsidiary  organs  to  manage  the  exploration 
and  exploitation  of  the  deep  seabed.  The  remaining  substantive  parts  (XII-XVI)  ad- 
dress marine  environmental  protection,  marine  scientific  research,  the  transfer  of 
marine  technology,  and  dispute  settlement. 

rV.  The  navigation  and  overflight  articles  of  the  Convention — those  addressing 
traditional  ocean  uses — are  structured  around  three  historic  compromises  involving 
a  careful  "balance  of  interests"  between  coastal  states  on  the  one  hand  and  maritime 
users  on  the  other.  First,  coastal  states  may  claim  title  to  a  territorial  sea  not  to 
exceed  a  breadth  of  12nm,  subject  to  the  maritime  user's  exercise  of  the  right  of  in- 
nocent passage  through  those  waters  and,  more  importantly,  the  right  of  unimpeded 
passage  through  straits  overlapped  by  territorial  seas  (Gibraltar,  for  example,  where 
the  territorial  seas  of  Spain  and  Morocco  overlap).  Similarly,  certain  qualifying  is- 
land states  (the  Bahamas  and  Indonesia,  for  example)  may  proclaim  archipelagic 
status.  In  these  cases,  the  island  state  exercises  sovereignty  over  archipelagic  wa- 
ters enclosed  by  baselines  connecting  its  outmost  islands.  The  maritime  user,  how- 
ever, exercises  the  ri^t  of  unimpeded  transit  through  sea  lanes  transecting  the  ar- 
chipelago, and  innocent  passage  in  archipelagic  waters  in  general.  The  third  com- 
promise contemplates  that  coastal  states  may  exercise  the  right  to  establish  a 
200nm  exclusive  economic  zone  (EEZ)  for  the  exploitation  and  conservation  of  ma- 
rine resources.  However,  traditional  high  seas  freedoms  of  navigation  and  overflight 
continue  to  apply  within  the  EEZ. 

V.  The  Convention  creates  a  legal  chart  of  the  oceans.  In  brief: 

Baselines.  Establishes  a  system  of  baselines  to  mark  the  point  from  which  the 
various  zones/areas  (the  territorial  sea,  the  contiguous  zone,  etc.)  are  measured. 
The  "normal"  baseline  is  the  low  water  mark.  However,  when  the  coastline  is 
deeply  indented,  or  where  fringing  islands  mask  the  mainland  and  make  the 
low  water  mark  an  impracticable  reference,  "straight"  baselines  may  be  drawn. 
Internal  waters.  Waters  to  landward  of  the  baseline  (normal  or  straight)  are 
designated  internal,  over  which  the  coastal  state  exercises  full  sovereignty. 
Entry  into  internal  waters  rec[uires  the  express  consent  of  the  coastal  state  ex- 
cept in  the  case  of  "force  majeure". 

Territorial  seas.  A  belt  of  ocean  measured  seaward  from  the  baseline  to  a 
maximum  permissible  distance  of  12nm.  Territorial  waters  are  part  of  the  sov- 
ereign territoiT  of  the  coastal  state,  but  are  subject  to  the  right  of  innocent  pas- 
sage. Ships  of  all  nations — warships,  commercial  vessels,  private  craft — irre- 
spective of  cargo,  means  of  propulsion,  or  destination,  enjoy  the  right  of  inno- 
cent passage,  defined  as  the  continuous  and  expeditious  surface  navigation  of 
the  territorial  sea.  This  right  is  not  subject  to  coastal  state  authorization  or  no- 
tification, and  is  "innocent"  so  long  as  it  is  not  prejudicial  to  the  peace,  good 
order  or  security  of  the  coastal  state.  There  is  no  right  of  overflight  or  sub- 
merged transit  of  the  territorial  sea  except  in  international  straits.  Twenty-six 
nations  have  legislation  recognizing  the  right  of  innocent  passage;  about  half 
(10)  specifically  recognize  warships  rights.  The  latter  group  includes  the  U.S., 
the  U.K.,  France,  and  ItaW.  The  12nm  territorial  sea  is  virtually  the  inter- 
national "norm".  The  U.S.  formally  claimed  a  12nm  territorial  sea  in  December 
1988. 

(Note:  The  Convention  does  not  establish,  and  the  U.S.  does  not  recognize,  the 
peacetime  validity  of  any  claimed  "security  zones"  or  "military  zones",  seaward  of 
the  territorial  sea,  which  purport  to  regulate  or  restrict  high  seas  freedoms  of  navi- 
gation and  overflight.) 

Straits.  Articulates  the  right  of  transit  passage  for  surface  ships  (military  and 
commercial),  aircrafl,  in  flight  and  submergea  submarines  in  straits  used  for 
international  navigation — including  Bab-el-Mandeb,  Dover,  Gibraltar,  Hormuz, 
Malacca,  Sunda,  and  I^ombok — where  claims  by  coastal  states  to  sovereignty 
could  impinge  on  mobility.  This  right  cannot  be  suspended  by  the  coastal  state 
for  any  reason.  It  is  this  right  that  permitted  the  unimpeded  passage  of  U.S. 
forces  through  the  Strait  of  Hormuz  in  the  1990-91  Persian  Gulf  conflict,  and 
the  flight  of  FB-111  aircrafl  through  the  Strait  of  Gibraltar  to  conduct  air 
strikes  against  Libya  in  1986  (Operation  Eldorado  Canyon).  This  right  permits 
the  routine,  free  and  unimpeaed  submerged  passage  of  U.S.  submarines 
through  strategically  important  international  straits. 
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Archipelagic  waters.  Establishes  specific  criteria  (including  land-water  ratios) 
for  certain  island  states  to  declare  archipelagic  status.  The  Convention  allows 
these  states  to  exercise  sovereignty  over  all  waters  within  their  archipelagic 
boundaries.  It  is  subject  only  to  innocent  passage  throughout  the  archipelago, 
and  to  archipelagic  sea  lanes  passage  through  routes  normally  used  for  inter- 
national navigation).  The  right  of  archipelagic  "sea  lanes  passage" — similar  to 
"transit  passage"  of  international  straits — embraces  all  ships  and  aircraft  (mili- 
tary and  commercial),  including  submerged  submarines.  It  may  not  be  sus- 
pended by  the  archipelagic  state  for  any.reason.  (Some  "island"  nations  such  as 
the  Philippines  and  Indonesia  meet  archipelagic  criteria  while  Japan  and  the 
U.K.  do  not.)  Archipelagic  sea  lanes  passage  is  critical  to  the  mobility  of  U.S. 
forces  in  strategically  important  areas  such  as  Southeast  Asia  (Indonesia,  the 
Philippines,  Papua  New  Guinea,  etc.)  and  the  Caribbean  (the  Bahamas). 

Contiguous  zone.  States  may  take  enforcement  measures  in  a  contiguous  zone 
adjacent  to  the  territorial  sea  only  to  enforce  customs,  fiscal,  immigration,  or 
sanitation  laws.  The  limit  of  the  zone  is  24nm,  measured  from  the  same  base- 
line as  the  territorial  sea.  Warships  and  other  state  vessels  in  non-commercial 
service  (e.g.,  ships  operated  by  the  Military  Sealift  Command)  enjoy  sovereign 
immunity  and  are  not  subject  to  coastal  state  enforcement  in  this  zone.  The 
U.S.  does  not  currently  claim,  for  international  purposes,  a  contiguous  zone  but 
may  move  to  do  so  in  the  near  future. 

The  continental  shelf.  Coastal  state  may  exercise  "sovereign  rights"  to  explore 
and  exploit  the  natural  resources  of  the  seabed  and  subsoil  of  the  adjacent  con- 
tinental shelf  to  the  outer  limit  of  the  continental  margin,  or  to  200nm  from 
the  baseline  used  to  measure  the  territorial  sea  where  the  margin  does  not  ex- 
tend to  that  distance.  The  continental  shelf  may  not  extend  beyond  350nm  from 
the  baseline  of  the  territorial  sea  or  lOOnm  from  the  2,500m  isobath,  whichever 
is  greater.  The  right  to  lay  and  maintain  pipelines  and  cables,  including  hydro- 
phone arrays,  on  the  continental  shelf  beyond  the  territorial  sea  is  retained  by 
the  international  community. 

Exclusive  Economic  Zone  (EEZ).  Coastal  state  may  establish  an  exclusive  eco- 
nomic zone,  extending  up  to  200nm  from  the  baselines  used  to  measure  the  ter- 
ritorial sea,  for  exploration,  exploitation,  management  and  conservation  of  the 
living  and  non-living  natural  resources  of  the  waters,  seabed  and  sub-soil  of  the 
zone.  In  the  EEZ,  all  nations  enjoy  traditional  non-resource  related  high  seas 
freedoms,  including  high  seas  freedoms  of  navigation  and  overflight.  Con- 
sequently, this  regime  does  not  impinge  on  the  mobility  and  flexibility  of  U.S. 
naval  and  air  forces.  Seabed  areas  beyond  the  territorial  sea  and  within  200nm 
of  the  coast  are  subject  to  both  the  continental  shelf  and  economic  zone  regimes. 

High  seas.  All  parts  of  the  ocean  seaward  of  the  EEZ.  Freedoms  include  navi- 
gation and  overflight,  the  laying  of  submarine  cables  and  pipelines,  and  fishing 
(subject  to  certain  restrictions).  For  warships  and  military  aircraft  this  includes 
task  force  maneuvering,  flight  operations,  military  exercises,  intelligence  gath- 
ering, and  ordnance  testing  and  firing.  All  such  activities  must  be  conducted 
with  due  regard  for  the  high  seas  freedoms  of  others. 

Marine  environment.  States  have  an  obligation  to  preserve  and  protect  the 
marine  environment.  Establishes  measures  to  prevent,  reduce  and  control  pollu- 
tion. These  provisions  do  not  apply  to  warships,  although  the  U.S.,  in  practice, 
has  taken  stringent  action  to  regulate  ocean  pollution  from  naval  ships. 

Marine  Scientific  Research  (MSR).  Coastal  states  have  the  exclusive  right  to 
conduct  and  regulate  MSR  within  their  territorial  seas.  MSR  conducted  in  the 
EEZ  by  foreign  vessels  requires  coastal  state  consent,  which  in  most  cases  must 
be  granted.  The  U.S.  considers  that  activities  in  the  EEZ  undertaken  by  war- 
ships and  other  state  vessels  in  non-commercial  service  pursuant  to  military  op- 
erations (e.g.,  bathythermograph  measurements,  etc.)  do  not  constitute  MSR. 
They,  therefore,  are  not  subject  to  coastal  state  regulation  or  consent. 

Dispute  settlement.  Provides  for  binding  adjudication  or  arbitration  of  dis- 
putes between  states  concerning  the  Convention's  interpretation  or  application. 
Exceptions  are  spelled  out,  as  when  both  parties  have  accepted  jurisdiction  of 
the  ICJ,  for  example.  Among  others,  disputes  concerning  military  activities,  and 
those  that  are  before  the  Security  Council,  may  be  excluded  by  unilateral  dec- 
laration. 
VI.  The  Deep  Seabed  Mining  Articles. 

The  Convention  (Part  XI)  establishes  an  international  regime  for  deep  seabed 
mining.  It  is  premised  on  the  concept  that  no  state  may  claim  or  exercise  sovereign 
rights  over  the  deep  seabed,  and  that  all  deep  seabed  resources  are  vested  in  man- 
kind as  a  whole.  The  resources  of  the  deep  seabed  mining  are  declared  to  be  the 
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"heritage  of  all  mankind"  and  are  to  be  shared  equitably  with  all  nations.  Seabed 
mining  is  controlled  by  the  International  Seabed  Authority. 

A  "parallel"  system  of  mining  is  established:  one-half  of  all  sites  will  be  mined 
by  an  arm  of  the  Authority;  the  balance  by  states  which  are  parties  to  the  Conven- 
tion, or  by  state-sponsored  companies.  Production  limitations  are  set  to  protect  land- 
based  mining  enterprises.  States  (or  companies  under  their  aegis)  pay  production 
charges  and  other  lees  to  the  Authority.  Under  "fair  and  reasonable  commercial 
terms",  the  transfer  of  deep  seabed  mining  technology  to  the  Authority  and  lesser 
developed  countries  may  be  mandated. 
The  International  Seabed  Authority  has  to  have  the  following  structure: 

The  international  seabed  area.  Comprises  the  seabed  and  subsoil  "beyond  the 
limits  of  national  jurisdiction",  that  is,  in  effect,  beyond  the  limits  of  the  EEZ 
and  continental  shelf  subject  to  coastal  state  jurisdiction. 

An  Assembly  of  all  parties  to  the  Convention,  referred  to  as  the  "supreme 
organ"  of  the  Authority.  It  is  to  establish  general  policies,  elect  Council  mem- 
bers, and  decide  on  how  the  economic  benefit  derived  from  deep  seabed  mining 
will  be  shared.  Issues  of  importance  require  consensus  agreement. 

A  36  member  Council  with  review  and  approval  authority  over  Assembly  ac- 
tions. It  is  to  have  approval  authority  over  applications  by  states  to  mine  spe- 
cific sites  on  the  seabed.  It  also  is  to  direct  the  activities  oi  the  Enterprise.  Con- 
sensus will  be  required  on  major  policy/operational  issues  such  as  approval  of 
rules,  regulations,  and  procedures  for  deep  seabed  mining,  whether  by  the  En- 
terprise or  by  state  and  private  entities. 

The  Enterprise.  Conducts  mining  and  marketing  operations  on  behalf  of  the 
Authority. 

A  Secretariat.  An  international  staff  to  support  bureaucratically  the  work  of 
the  Authority. 

Review  Conference.  Provides  for  a  fundamental  review  of  the  "parallel"  sys- 
tem one  to  five  years  after  the  start  of  commercial  production.  If  agreement  on 
changes  is  not  reached  within  five  years  after  the  start  of  this  review,  the  Con- 
ference could  approve  amendments  that  would  take  effect  for  all  states  parties 
after  ratification  or  other  formal  acceptance  by  three-fourths  of  all  states  par- 
ties. 
A  separate  system  to  address  deep  seabed  mining  disputes  is  also  established. 

APPENDIX  C. — 1983  PRESIDENTIAL  STATEMENT  OF  U.S.  OCEAN  POLICY  (BRIEF  SUMMARY 

WITH  FULL  TEXT) 

Brief  Summary 

After  thorough  interagency  review.  President  Reagan  promulgated,  on  10  March 
1983,  U.S.  policy  toward  the  1982  U.N.  Law  of  the  Sea  Convention.  In  that  policy 
statement,  the  President  declared  that  the  U.S.  would  not  sign  or  ratify  the  Conven- 
tion because  of  major  problems  with  some  of  its  deep  seabea  mining  provisions.  The 
Presidential  statement  added,  however,  that  the  Convention  provisions  addressing 
traditional  uses  of  the  oceans  "generally  confirm  existing  maritime  law  and  practice 
and  fairly  balance  the  interests  of  all  states".  It  announced  that  the  U.S.  would  ac- 
cept and  act  in  accordance  with  the  navigational  articles  and  would  recognize  and 
respect  the  maritime  claims  of  other  states  that  are  in  conformity  with  the  Conven- 
tion. It  further  stated  that  the  U.S.  would  not  acquiesce  in  unilateral  assertions  by 
other  states  designed  to  restrict  the  rights  of  the  international  community  in  navi- 
gation, overflight  and  related  high  seas  uses,  but  would  exercise  and  assert  its  navi- 
gation and  overflight  rights  on  a  world-wide  basis  in  a  manner  consistent  with  the 
Convention.  The  essence  of  the  statement  was  that  the  U.S.  considers  the  Conven- 
tion's navigational  articles  to  represent  existing  and  emerging  customary  inter- 
national law.  This  Presidential  Statement  has  served  as  the  basis  of  U.S.  ocean  pol- 
icy since  its  enunciation  in  1983. 

The  full  text  of  the  Statement  is  reproduced  below. 

Statement  on  United  States  Oceans  Policy,  March  10,  1983 

The  United  States  has  long  been  a  leader  in  developing  customary  and  conven- 
tional law  of  the  sea.  Our  objectives  have  consistently  been  to  provide  a  legal  order 
that  will,  among  other  things,  facilitate  peaceful,  international  uses  of  the  oceans 
and  provide  for  equitable  and  effective  management  and  conservation  of  marine  re- 
sources. The  United  States  also  recognizes  that  all  nations  have  an  interest  in  these 
issues. 

Last  July,  I  announced  that  the  United  States  will  not  sign  the  United  Nations 
Law  of  the  Sea  Convention  that  was  opened  for  signature  on  December  10.  We  have 
taken  this  step  because  several  major  problems  in  the  Convention's  deep  seabed 
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mining  provisions  are  contrary  to  the  interests  and  principles  of  industrialized  na- 
tions and  would  not  help  attain  the  aspirations  of  developing  countries. 

The  United  States  does  not  stand  alone  in  those  concerns.  Some  important  allies 
and  friends  have  not  signed  the  convention.  Even  some  signatory  states  have  raised 
concerns  about  these  problems. 

However,  the  convention  also  contains  provisions  with  respect  to  traditional  uses 
of  the  oceans  which  generally  confirm  existing  maritime  law  and  practice  and  fairly 
balance  the  interests  of  all  states. 

Today  I  am  announcing  three  decisions  to  promote  and  protect  the  oceans  inter- 
ests of  the  United  States  in  a  manner  consistent  with  those  fair  and  balanced  re- 
sults in  the  Convention  and  international  law. 

First,  the  United  States  is  prepared  to  accept  and  act  in  accordance  with  the  bal- 
ance of  interests  relating  to  traditional  uses  of  the  oceans — such  as  navigation  and 
overflight.  In  this  respect,  the  United  States  will  recognize  the  rights  of  other  states 
in  the  waters  off  their  coasts,  as  reflected  in  the  Convention,  so  long  as  the  rights 
and  freedoms  of  the  United  States  and  others  under  international  law  are  recog- 
nized by  such  coastal  states. 

Second,  the  United  States  will  exercise  and  assert  its  navigation  and  overflight 
rights  and  freedoms  on  a  worldwide  basis  in  a  manner  that  is  consistent  with  the 
balance  of  interests  reflected  in  the  convention.  The  United  States  will  not,  however, 
acquiesce  in  unilateral  acts  of  other  states  designed  to  restrict  the  rights  and  free- 
doms of  the  international  community  in  navigation  and  overflight  and  other  related 
high  seas  uses. 

Third,  I  am  proclaiming  today  an  Exclusive  Economic  Zone  in  which  the  United 
States  will  exercise  sovereign  rights  in  living  and  nonliving  resources  within  200 
nautical  miles  of  its  coast.  This  will  provide  United  States  jurisdiction  for  mineral 
resources  out  to  200  nautical  miles  that  are  not  on  the  continental  shelf.  Recently 
discovered  deposits  there  could  be  an  important  future  source  of  strategic  minerals. 

Within  this  Zone  all  nations  will  continue  to  enjoy  the  high  seas  rights  and  free- 
doms that  are  not  resource  related,  including  the  freedoms  of  navigation  and  over- 
flight. My  proclamation  does  not  change  existing  United  States  policies  concerning 
the  continental  shelf,  marine  mammals,  and  fisheries,  including  highly  migratory 
species  of  tuna  which  are  not  subject  to  United  States  jurisdiction.  The  United 
States  will  continue  efforts  to  achieve  international  agreements  for  the  effective 
management  of  these  species.  The  proclamation  also  reinforces  this  government's 
policy  of  promoting  the  United  States  fishing  industry. 

While  international  law  provides  for  a  right  of  jurisdiction  over  marine  scientific 
research  within  such  a  zone,  the  proclamation  does  not  assert  this  right.  I  have  ef- 
fected not  to  do  so  because  of  the  United  States  interest  in  encouraging  marine  sci- 
entific research  and  avoiding  any  unnecessary  burdens.  The  United  States  will  nev- 
ertheless recognize  the  right  of  other  coastal  states  to  exercise  jurisdiction  over  ma- 
rine scientific  research  within  200  nautical  miles  of  their  coasts,  if  that  jurisdiction 
is  exercised  reasonably  in  a  manner  consistent  with  international  law. 

The  Exclusive  Economic  Zone  established  today  will  also  enable  the  United  States 
to  take  limited  additional  steps  to  protect  the  marine  environment.  In  this  connec- 
tion, the  United  States  will  continue  to  work  through  the  International  Maritime 
Organization  and  other  appropriate  international  organizations  to  develop  uniform 
international  measures  for  the  protection  of  the  marine  environment  while  imposing 
no  unreasonable  burdens  on  commercial  shipping. 

The  policy  decisions  I  am  announcing  today  will  not  affect  the  application  of  exist- 
ing United  States  law  concerning  the  high  seas  or  existing  authorities  of  any  United 
States  Government  agency. 

In  addition  to  the  above  policy  steps,  the  United  States  will  continue  to  work  with 
other  countries  to  develop  a  regime,  free  of  unnecessary  political  and  economic  re- 
straints, for  mining  deep  seabed  minerals  beyond  national  jurisdiction.  Deep  seabed 
mining  remains  a  lawful  exercise  of  the  freedom  of  the  high  seas  open  to  all  nations. 
The  United  States  will  continue  to  allow  its  forms  to  explore  for  and,  when  the  mar- 
ket permits,  exploit  these  resources. 

The  administration  looks  forward  to  working  with  the  Congress  on  legislation  to 
implement  these  new  policies. 
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APPENDIX  D.— 1982  U.N.  LAW  OF  THE  SEA  CONVENTION:  STATUS  OF  RATIFICATION/ 

ACCESSION 

Recent  Actions  Regarding  Treaties  to  Which  the  United  States  is  Not  a  Party 

Status  of  the  United  Nations  Convention  on  the  Law  of  the  Sea 

The  United  Nations  Convention  on  the  Law  of  the  Sea  was  concluded  and  opened 
for  signature  at  Montego  Bay,  Jamaica,  on  December  10,  1982.  The  Convention  ap- 
pears at  21  LL.M.  1261  (1982). 

The  sixtieth  instrument  of  ratification  was  deposited  by  the  Gk)vemment  of  Guy- 
ana on  November  16,  1993.  The  conditions  provided  for  in  Article  308  of  the  Conven- 
tion have  therefore  been  met.  Accordingly,  the  Convention  will  enter  into  force 
twelve  months  after  the  date  of  deposit  oi  such  instrument,  i.e.,  on  November  16, 
1994.  The  following  sixty-three  states  have  ratified  or  acceded  to  the  Convention  as 
of  February  3,  1994.  The  dates  of  depost  are  indicated. 


Ratificalion 


Accession  (a) 


Succession  (s) 


Angola  5  Dec  1990 

Antigua  and  Barbuda  2  Feb  1989 

Bahamas  29  Jul  1983 

Bahrain  30  May  1985 

Barbados  12  Oct  1993 

Behze  13  Aug  1983 

Bosnia  and  Herzegovina   

Botswana  2  May  1990 

Brazil  22  Dec  1988 

Cameroon   19  Nov  1985 

Cape  Verde  10  Aug  1987 

Costa  Rica   21  Sep  1992 

Cote  d'lvoire  26  Mar  1984 

Cuba 15  Aug  1984 

Czech  Republic  

Cyprus  12  Dec  1988 

Djibouti  8  Oct  1991 

Dominica  24  Oct  1991 

Egypt  26  Aug  1983 

Fiji  10  Dec  1982 

Gambia  22  May  1984 

Ghana  7  Jun  1983 

Grenada  25  Apr  1991 

Guinea  6  Sep  1985 

Guinea-Bissau  24  Aug  1986 

Guyana  16  Nov  1993 

Honduras  5  Oct  1993 

Iceland  21  Jun  1985 

Indonesia  3  Feb  1986 

Iraq  30  Jul  1985 

Jamaica   21  Mar  1983 

Kenya  2  Mar  1989 

Kuwait  2  May  1986 

Mah  16  Jul  1985 

Malta   20  May  1993 

Marshall  Islands  

Mexico 18  Mar  1983 

Micronesia  (Federated  States  oQ 

Namibia  18  Apr  1983 

Nigeria  14  Aug  1986 

Oman  17  Aug  1989 

Paraguay  26  Sep  1986 

Philippines   8  May  1984 

Saint  Kitts  and  Nevis  7  Jan  1993 

Saint  Lucia  27  Mar  1985 

Saint  Vincent  and  the  Grenadines  1  Oct  1993 

Sao  Tome  and  Principe  3  Nov  1987 

Senegal   25  Oct  1984 

Seychelles  16  Sep  1991 

Slovakia  

Somalia  24  Jul  1989 

Sudan  23  Jan  1985 

Togo   16  Apr  1985 

Tnnidad  and  Tobago  25  Apr  1986 

Tunisia  24  Apr  1985 

Uganda  9  Nov  1990 

United  Republic  of  Tanzania  30  Sep  1985 


12  Jan  1994  s 


22  Feb  1993  s 


9  Aug  1991  a 
29  Apr  1991  a 


28  May  1993  s 
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Ratification  Accession  (a)  Succession  (s) 


Uruguay 10  Dec  1992 

Yemen  21  Jul  1987 

Yugoelavia  5  May  1986 

Zaire 17  Feb  1989 

Zambia  7  Mar  1983 

Zimbabwe  24  Feb  1993 


APPENDIX  E. — GLOSSARY 

•  UNCLOS  I:  The  First  U.N.  Conference  on  the  Law  of  the  Sea  (1958) 

•  UNCLOS  IL  The  Second  U.N.  Conference  on  the  Law  of  the  Sea  (I960) 

•  UNCLOS  III:  The  Third  U.N.  Conference  on  the  Law  of  the  Sea  (1974-1982) 

•  LOSC:  The  1982  U.N.  Convention  on  the  Law  of  the  Sea,  the  product  of  UNCLOS 

III 

•  The  Convention  or  the  Law  of  the  Sea  Convention:  synonymous  with  LOSC 

•  The  Treaty:  Synonymous  with  LOSC. 

•  The  Agreement:  Synonymous  with  LOSC. 

•  Customary  International  Law:  See  Chapter  II  for  definition  and  discussion. 

•  International  Agreements:  Also   treaty   and  conventional   intentional   law.   See 

Chapter  II. 

•  FON  Program:  The  Freedom  of  Navigation  Program. 


Letter  From  Secretaries  of  State  and  Defense  to  Senator  Pell 

The  Secretary  of  State  and  the 

Secretary  of  Defense, 

Washington,  DC, 

July  28,  1994. 

Senator  Pell, 

United  States  Senate,  Washington,  DC 

Dear  Senator  Pell:  We  are  pleased  to  inform  you  that  an  agreement  has  been 
concluded  that  will  reform  the  deep  seabed  mining  provisions  of  the  United  Nations 
Law  of  the  Sea  Convention  to  meet  United  States  objections.  This  agreement,  which 
Ambassador  Madeleine  Albright  will  sign  on  July  29,  1994,  will  clear  the  way  for 
transmittal  of  the  entire  Law  of  the  Sea  Convention  to  the  United  States  Senate 
for  its  advice  and  consent  early  in  1995. 

Between  now  and  the  time  that  the  Senate  considers  the  Law  of  the  Sea  Conven- 
tion, as  amended  by  the  new  agreement,  we  will  work  with  the  Congress  to  provide 
complete  and  accurate  information  for  your  deliberations.  We  stand  ready  to  provide 
briefings,  information,  background  materials  and  any  other  assistance  that  you  may 
require. 

A  comprehensive  and  widely  accepted  Law  of  the  Sea  Convention  has  been  an  ob- 
jective pursued  by  Democratic  and  Republican  Administrations  for  more  than  two 
decades.  We  now  have  an  opportunity  to  join  such  a  Convention.  Becoming  a  party 
to  the  Law  of  the  Sea  Convention  is  in  our  national  interest  in  all  respects. 

As  one  of  the  world's  major  maritime  powers,  the  United  States  has  a  manifest 
national  security  interest  in  the  ability  to  navigate  and  overfly  the  oceans  freely. 
So  too,  the  free  fiow  of  commercial  navigation  is  a  basic  concern  for  the  United 
States  as  a  major  economic  power,  whose  economic  security  and  well-being  is  linked 
with  robust  international  trade. 

It  is  our  intention  to  explore  with  you  and  your  colleagues  all  of  the  issues  con- 
nected to  this  important  Convention.  We  look  forward  to  a  continuing  dialogue  with 
you  on  this  vital  matter. 
Sincerely, 

Warren  Christopher, 

Secretary  of  State. 

William  J.  Perry, 
Secretary  of  Defense. 
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